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replace ‘‘shall” with ‘“‘must,” ‘“may,” or ‘‘should,” de-
pending on which one the context and established in-
terpretation make correct in each rule.

The restyled rules minimize the use of redundant ‘‘in-
tensifiers.” These are expressions that attempt to add
emphasis, but instead state the obvious and create neg-
ative implications for other rules. The absence of in-
tensifiers in the restyled rules does not change their
substantive meaning. See, e.g., Rule 104(c) (omitting “‘in
all cases’); Rule 602 (omitting ‘‘but need not’’); Rule
611(b) (omitting ‘‘in the exercise of discretion’’).

The restyled rules also remove words and concepts
that are outdated or redundant.

4. Rule Numbers

The restyled rules keep the same numbers to mini-
mize the effect on research. Subdivisions have been re-
arranged within some rules to achieve greater clarity
and simplicity.

5. No Substantive Change

The Committee made special efforts to reject any
purported style improvement that might result in a
substantive change in the application of a rule. The
Committee considered a change to be ‘‘substantive’ if
any of the following conditions were met:

a. Under the existing practice in any circuit, the
change could lead to a different result on a question
of admissibility (e.g., a change that requires a court
to provide either a less or more stringent standard in
evaluating the admissibility of particular evidence);

b. Under the existing practice in any circuit, it
could lead to a change in the procedure by which an
admissibility decision is made (e.g., a change in the
time in which an objection must be made, or a change
in whether a court must hold a hearing on an admis-
sibility question);

c. The change would restructure a rule in a way
that would alter the approach that courts and liti-
gants have used to think about, and argue about,
questions of admissibility (e.g., merging Rules 104(a)
and 104(b) into a single subdivision); or

d. The amendment would change a ‘‘sacred
phrase’’—one that has become so familiar in practice
that to alter it would be unduly disruptive to prac-
tice and expectations. Examples in the Evidence
Rules include ‘‘unfair prejudice’” and ‘‘truth of the
matter asserted.”

Rule 102. Purpose

These rules should be construed so as to ad-
minister every proceeding fairly, eliminate un-
justifiable expense and delay, and promote the
development of evidence law, to the end of as-
certaining the truth and securing a just deter-
mination.

(Pub. L. 93-5695, §1, Jan. 2, 1975, 88 Stat. 1929; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

For similar provisions see Rule 2 of the Federal Rules
of Criminal Procedure, Rule 1 of the Federal Rules of
Civil Procedure, California Evidence Code §2, and New
Jersey Evidence Rule 5.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 102 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 103. Rulings on Evidence

(a) PRESERVING A CLAIM OF ERROR. A party
may claim error in a ruling to admit or exclude
evidence only if the error affects a substantial
right of the party and:
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(1) if the ruling admits evidence, a party, on
the record:
(A) timely objects or moves to strike; and
(B) states the specific ground, unless it
was apparent from the context; or

(2) if the ruling excludes evidence, a party
informs the court of its substance by an offer
of proof, unless the substance was apparent
from the context.

(b) NOoT NEEDING TO RENEW AN OBJECTION OR
OFFER OF PROOF. Once the court rules defini-
tively on the record—either before or at trial—
a party need not renew an objection or offer of
proof to preserve a claim of error for appeal.

(c) COURT’S STATEMENT ABOUT THE RULING; DI-
RECTING AN OFFER OF PROOF. The court may
make any statement about the character or
form of the evidence, the objection made, and
the ruling. The court may direct that an offer of
proof be made in question-and-answer form.

(d) PREVENTING THE JURY FROM HEARING INAD-
MISSIBLE EVIDENCE. To the extent practicable,
the court must conduct a jury trial so that inad-
missible evidence is not suggested to the jury by
any means.

(e) TAKING NOTICE OF PLAIN ERROR. A court
may take notice of a plain error affecting a sub-
stantial right, even if the claim of error was not
properly preserved.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1930; Apr.
17, 2000, eff. Dec. 1, 2000; Apr. 26, 2011, eff. Dec. 1,
2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Subdivision (a) states the law as generally accepted
today. Rulings on evidence cannot be assigned as error
unless (1) a substantial right is affected, and (2) the na-
ture of the error was called to the attention of the
judge, so as to alert him to the proper course of action
and enable opposing counsel to take proper corrective
measures. The objection and the offer of proof are the
techniques for accomplishing these objectives. For
similar provisions see Uniform Rules 4 and 5; California
Evidence Code §§353 and 354; Kansas Code of Civil Pro-
cedure §§60-404 and 60-405. The rule does not purport to
change the law with respect to harmless error. See 28
U.s.C. §2111, F.R.Civ.P. 61, F.R.Crim.P. 52, and deci-
sions construing them. The status of constitutional
error as harmless or not is treated in Chapman v. Cali-
fornia, 386 U.S. 18, 87 S.Ct. 824, 17 L..Ed.2d 705 (1967), reh.
denied id. 987, 87 S.Ct. 1283, 18 L..Ed.2d 241.

Subdivision (b). The first sentence is the third sen-
tence of Rule 43(c) of the Federal Rules of Civil Proce-
dure virtually verbatim. Its purpose is to reproduce for
an appellate court, insofar as possible, a true reflection
of what occurred in the trial court. The second sen-
tence is in part derived from the final sentence of Rule
43(c). It is designed to resolve doubts as to what testi-
mony the witness would have in fact given, and, in
nonjury cases, to provide the appellate court with ma-
terial for a possible final disposition of the case in the
event of reversal of a ruling which excluded evidence.
See 5 Moore’s Federal Practice §43.11 (2d ed. 1968). Ap-
plication is made discretionary in view of the practical
impossibility of formulating a satisfactory rule in man-
datory terms.

Subdivision (c). This subdivision proceeds on the sup-
position that a ruling which excludes evidence in a jury
case is likely to be a pointless procedure if the excluded
evidence nevertheless comes to the attention of the
jury. Bruton v. United States, 389 U.S. 818, 88 S.Ct. 126,
L.Ed.2d 70 (1968). Rule 43(c) of the Federal Rules of Civil
Procedure provides: ‘“The court may require the offer
to be made out of the hearing of the jury.”” In re McCon-
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nell, 370 U.S. 230, 82 S.Ct. 1288, 8 L.Ed.2d 434 (1962), left
some doubt whether questions on which an offer is
based must first be asked in the presence of the jury.
The subdivision answers in the negative. The judge can
foreclose a particular line of testimony and counsel can
protect his record without a series of questions before
the jury, designed at best to waste time and at worst
““to waft into the jury box’’ the very matter sought to
be excluded.

Subdivision (d). This wording of the plain error prin-
ciple is from Rule 52(b) of the Federal Rules of Criminal
Procedure. While judicial unwillingness to be con-
structed by mechanical breakdowns of the adversary
system has been more pronounced in criminal cases,
there is no scarcity of decisions to the same effect in
civil cases. In general, see Campbell, Extent to Which
Courts of Review Will Consider Questions Not Properly
Raised and Preserved, 7 Wis.L.Rev. 91, 160 (1932); Vestal,
Sua Sponte Consideration in Appellate Review, 27 Ford-
ham L.Rev. 477 (1958-59); 64 Harv.L.Rev. 652 (1951). In
the nature of things the application of the plain error
rule will be more likely with respect to the admission
of evidence than to exclusion, since failure to comply
with normal requirements of offers of proof is likely to
produce a record which simply does not disclose the
error.

COMMITTEE NOTES ON RULES—2000 AMENDMENT

The amendment applies to all rulings on evidence
whether they occur at or before trial, including so-
called ‘‘in limine” rulings. One of the most difficult
questions arising from in limine and other evidentiary
rulings is whether a losing party must renew an objec-
tion or offer of proof when the evidence is or would be
offered at trial, in order to preserve a claim of error on
appeal. Courts have taken differing approaches to this
question. Some courts have held that a renewal at the
time the evidence is to be offered at trial is always re-
quired. See, e.g., Collins v. Wayne Corp., 621 F.2d 777 (5th
Cir. 1980). Some courts have taken a more flexible ap-
proach, holding that renewal is not required if the issue
decided is one that (1) was fairly presented to the trial
court for an initial ruling, (2) may be decided as a final
matter before the evidence is actually offered, and (3)
was ruled on definitively by the trial judge. See, e.g.,
Rosenfeld v. Basquiat, 78 F.3d 84 (2d Cir. 1996) (admissi-
bility of former testimony under the Dead Man’s Stat-
ute; renewal not required). Other courts have distin-
guished between objections to evidence, which must be
renewed when evidence is offered, and offers of proof,
which need not be renewed after a definitive determina-
tion is made that the evidence is inadmissible. See, e.g.,
Fusco v. General Motors Corp., 11 F.3d 259 (1st Cir. 1993).
Another court, aware of this Committee’s proposed
amendment, has adopted its approach. Wilson v. Wil-
liams, 182 F.3d 562 (Tth Cir. 1999) (en banc). Differing
views on this question create uncertainty for litigants
and unnecessary work for the appellate courts.

The amendment provides that a claim of error with
respect to a definitive ruling is preserved for review
when the party has otherwise satisfied the objection or
offer of proof requirements of Rule 103(a). When the rul-
ing is definitive, a renewed objection or offer of proof
at the time the evidence is to be offered is more a for-
malism than a necessity. See Fed.R.Civ.P. 46 (formal
exceptions unnecessary); Fed.R.Cr.P.51 (same); United
States v. Mejia-Alarcon, 995 F.2d 982, 986 (10th Cir. 1993)
(‘“‘Requiring a party to review an objection when the
district court has issued a definitive ruling on a matter
that can be fairly decided before trial would be in the
nature of a formal exception and therefore unneces-
sary.”’). On the other hand, when the trial court ap-
pears to have reserved its ruling or to have indicated
that the ruling is provisional, it makes sense to require
the party to bring the issue to the court’s attention
subsequently. See, e.g., United States v. Vest, 116 F.3d
1179, 1188 (7th Cir. 1997) (where the trial court ruled in
limine that testimony from defense witnesses could not
be admitted, but allowed the defendant to seek leave at
trial to call the witnesses should their testimony turn
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out to be relevant, the defendant’s failure to seek such
leave at trial meant that it was ‘‘too late to reopen the
issue now on appeal’’); United States v. Valenti, 60 F.3d
941 (2d Cir. 1995) (failure to proffer evidence at trial
waives any claim of error where the trial judge had
stated that he would reserve judgment on the in limine
motion until he had heard the trial evidence).

The amendment imposes the obligation on counsel to
clarify whether an in limine or other evidentiary ruling
is definitive when there is doubt on that point. See, e.g.,
Walden v. Georgia-Pacific Corp., 126 F.3d 506, 520 (3d Cir.
1997) (although ‘‘the district court told plaintiffs’ coun-
sel not to reargue every ruling, it did not countermand
its clear opening statement that all of its rulings were
tentative, and counsel never requested clarification, as
he might have done.”).

Even where the court’s ruling is definitive, nothing in
the amendment prohibits the court from revisiting its
decision when the evidence is to be offered. If the court
changes its initial ruling, or if the opposing party vio-
lates the terms of the initial ruling, objection must be
made when the evidence is offered to preserve the claim
of error for appeal. The error, if any, in such a situa-
tion occurs only when the evidence is offered and ad-
mitted. United States Aviation Underwriters, Inc. v. Olym-
pia Wings, Inc., 896 F.2d 949, 956 (5th Cir. 1990) (‘‘objec-
tion is required to preserve error when an opponent, or
the court itself, violates a motion in limine that was
granted’’); United States v. Roenigk, 810 F.2d 809 (8th Cir.
1987) (claim of error was not preserved where the de-
fendant failed to object at trial to secure the benefit of
a favorable advance ruling).

A definitive advance ruling is reviewed in light of the
facts and circumstances before the trial court at the
time of the ruling. If the relevant facts and circum-
stances change materially after the advance ruling has
been made, those facts and circumstances cannot be re-
lied upon on appeal unless they have been brought to
the attention of the trial court by way of a renewed,
and timely, objection, offer of proof, or motion to
strike. See Old Chief v. United States, 519 U.S. 172, 182,
n.6 (1997 (‘“‘It is important that a reviewing court
evaluate the trial court’s decision from its perspective
when it had to rule and not indulge in review by hind-
sight.”’). Similarly, if the court decides in an advance
ruling that proffered evidence is admissible subject to
the eventual introduction by the proponent of a foun-
dation for the evidence, and that foundation is never
provided, the opponent cannot claim error based on the
failure to establish the foundation unless the opponent
calls that failure to the court’s attention by a timely
motion to strike or other suitable motion. See Huddle-
ston v. United States, 485 U.S. 681, 690, n.7 (1988) (“‘It is,
of course, not the responsibility of the judge sua sponte
to ensure that the foundation evidence is offered; the
objector must move to strike the evidence if at the
close of the trial the offeror has failed to satisfy the
condition.”’).

Nothing in the amendment is intended to affect the
provisions of Fed.R.Civ.P. 72(a) or 28 U.S.C. §636(b)(1)
pertaining to nondispositive pretrial rulings by mag-
istrate judges in proceedings that are not before a mag-
istrate judge by consent of the parties. Fed.R.Civ.P.
T2(a) provides that a party who fails to file a written
objection to a magistrate judge’s nondispositive order
within ten days of receiving a copy ‘‘may not there-
after assign as error a defect’” in the order. 28 U.S.C.
§636(b)(1) provides that any party ‘“‘may serve and file
written objections to such proposed findings and rec-
ommendations as provided by rules of court’” within
ten days of receiving a copy of the order. Several courts
have held that a party must comply with this statutory
provision in order to preserve a claim of error. See, e.g.,
Wells v. Shriners Hospital, 109 F.3d 198, 200 (4th Cir. 1997)
(““[i]n this circuit, as in others, a party ‘may’ file objec-
tions within ten days or he may not, as he chooses, but
he ‘shall’ do so if he wishes further consideration.”).
When Fed.R.Civ.P. 72(a) or 28 U.S.C. §636(b)(1) is opera-
tive, its requirement must be satisfied in order for a
party to preserve a claim of error on appeal, even where
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Evidence Rule 103(a) would not require a subsequent ob-
jection or offer of proof.

Nothing in the amendment is intended to affect the
rule set forth in Luce v. United States, 469 U.S. 38 (1984),
and its progeny. The amendment provides that an ob-
jection or offer of proof need not be renewed to preserve
a claim of error with respect to a definitive pretrial
ruling. Luce answers affirmatively a separate question:
whether a criminal defendant must testify at trial in
order to preserve a claim of error predicated upon a
trial court’s decision to admit the defendant’s prior
convictions for impeachment. The Luce principle has
been extended by many lower courts to other situa-
tions. See United States v. DiMatteo, 759 F.2d 831 (11th
Cir. 1985) (applying Luce where the defendant’s witness
would be impeached with evidence offered under Rule
608). See also United States v. Goldman, 41 F.3d 785, 788
(1st Cir. 1994) (‘‘Although Luce involved impeachment
by conviction under Rule 609, the reasons given by the
Supreme Court for requiring the defendant to testify
apply with full force to the kind of Rule 403 and 404 ob-
jections that are advanced by Goldman in this case.”);
Palmieri v. DeFaria, 88 F.3d 136 (2d Cir. 1996) (where the
plaintiff decided to take an adverse judgment rather
than challenge an advance ruling by putting on evi-
dence at trial, the in limine ruling would not be re-
viewed on appeal); United States v. Ortiz, 857 F.2d 900 (2d
Cir. 1988) (where uncharged misconduct is ruled admis-
sible if the defendant pursues a certain defense, the de-
fendant must actually pursue that defense at trial in
order to preserve a claim of error on appeal); United
States v. Bond, 87 F.3d 695 (bth Cir. 1996) (where the trial
court rules in limine that the defendant would waive his
fifth amendment privilege were he to testify, the de-
fendant must take the stand and testify in order to
challenge that ruling on appeal).

The amendment does not purport to answer whether
a party who objects to evidence that the court finds ad-
missible in a definitive ruling, and who then offers the
evidence to ‘‘remove the sting’’ of its anticipated preju-
dicial effect, thereby waives the right to appeal the
trial court’s ruling. See, e.g., United States v. Fisher, 106
F.3d 622 (5th Cir. 1997) (where the trial judge ruled in
limine that the government could use a prior conviction
to impeach the defendant if he testified, the defendant
did not waive his right to appeal by introducing the
conviction on direct examination); Judd v. Rodman, 105
F.3d 1339 (11th Cir. 1997) (an objection made in limine is
sufficient to preserve a claim of error when the mov-
ant, as a matter of trial strategy, presents the objec-
tionable evidence herself on direct examination to min-
imize its prejudicial effect); Gill v. Thomas, 83 F.3d 537,
540 (1st Cir. 1996) (‘‘by offering the misdemeanor evi-
dence himself, Gill waived his opportunity to object
and thus did not preserve the issue for appeal’’); United
States v. Williams, 939 F.2d 721 (9th Cir. 1991) (objection
to impeachment evidence was waived where the defend-
ant was impeached on direct examination).

GAP Report—Proposed Amendment to Rule 103(a). The
Committee made the following changes to the pub-
lished draft of the proposed amendment to Evidence
Rule 103(a):

1. A minor stylistic change was made in the text, in
accordance with the suggestion of the Style Sub-
committee of the Standing Committee on Rules of
Practice and Procedure.

2. The second sentence of the amended portion of the
published draft was deleted, and the Committee Note
was amended to reflect the fact that nothing in the
amendment is intended to affect the rule of Luce v.
United States.

3. The Committee Note was updated to include cases
decided after the proposed amendment was issued for
public comment.

4. The Committee Note was amended to include a ref-
erence to a Civil Rule and a statute requiring objec-
tions to certain Magistrate Judge rulings to be made to
the District Court.

5. The Committee Note was revised to clarify that an
advance ruling does not encompass subsequent develop-
ments at trial that might be the subject of an appeal.
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COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 103 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 104. Preliminary Questions

(a) IN GENERAL. The court must decide any
preliminary question about whether a witness is
qualified, a privilege exists, or evidence is ad-
missible. In so deciding, the court is not bound
by evidence rules, except those on privilege.

(b) RELEVANCE THAT DEPENDS ON A FACT. When
the relevance of evidence depends on whether a
fact exists, proof must be introduced sufficient
to support a finding that the fact does exist. The
court may admit the proposed evidence on the
condition that the proof be introduced later.

(c) CONDUCTING A HEARING SO THAT THE JURY
CANNOT HEAR IT. The court must conduct any
hearing on a preliminary question so that the
jury cannot hear it if:

(1) the hearing involves the admissibility of

a confession;

(2) a defendant in a criminal case is a wit-
ness and so requests; or
(3) justice so requires.

(d) CROSS-EXAMINING A DEFENDANT IN A CRIMI-
NAL CASE. By testifying on a preliminary ques-
tion, a defendant in a criminal case does not be-
come subject to cross-examination on other is-
sues in the case.

(e) EVIDENCE RELEVANT TO WEIGHT AND CREDI-
BILITY. This rule does not limit a party’s right
to introduce before the jury evidence that is rel-
evant to the weight or credibility of other evi-
dence.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1930;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF THE ADVISORY COMMITTEE ON PROPOSED
RULES

Subdivision (a). The applicability of a particular rule
of evidence often depends upon the existence of a condi-
tion. Is the alleged expert a qualified physician? Is a
witness whose former testimony is offered unavailable?
Was a stranger present during a conversation between
attorney and client? In each instance the admissibility
of evidence will turn upon the answer to the question
of the existence of the condition. Accepted practice, in-
corporated in the rule, places on the judge the respon-
sibility for these determinations. McCormick §53; Mor-
gan, Basic Problems of Evidence 45-50 (1962).

To the extent that these inquiries are factual, the
judge acts as a trier of fact. Often, however, rulings on
evidence call for an evaluation in terms of a legally set
standard. Thus when a hearsay statement is offered as
a declaration against interest, a decision must be made
whether it possesses the required against-interest char-
acteristics. These decisions, too, are made by the judge.

In view of these considerations, this subdivision re-
fers to preliminary requirements generally by the
broad term ‘‘questions,’” without attempt at specifica-
tion.

This subdivision is of general application. It must,
however, be read as subject to the special provisions for
‘‘conditional relevancy’’ in subdivision (b) and those for
confessions in subdivision (d).

If the question is factual in nature, the judge will of
necessity receive evidence pro and con on the issue.
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