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This may be the case even if evidence of the accused’s
prior violent acts is admitted under Rule 404(b), be-
cause such evidence can be admitted only for limited
purposes and not to show action in conformity with the
accused’s character on a specific occasion. Thus, the
amendment is designed to permit a more balanced pres-
entation of character evidence when an accused choos-
es to attack the character of the alleged victim.

The amendment does not affect the admissibility of
evidence of specific acts of uncharged misconduct of-
fered for a purpose other than proving character under
Rule 404(b). Nor does it affect the standards for proof of
character by evidence of other sexual behavior or sex-
ual offenses under Rules 412-415. By its placement in
Rule 404(a)(1), the amendment covers only proof of
character by way of reputation or opinion.

The amendment does not permit proof of the ac-
cused’s character if the accused merely uses character
evidence for a purpose other than to prove the alleged
victim’s propensity to act in a certain way. See United
States v. Burks, 470 F.2d 432, 434-5 (D.C.Cir. 1972) (evi-
dence of the alleged victim’s violent character, when
known by the accused, was admissible ‘‘on the issue of
whether or not the defendant reasonably feared he was
in danger of imminent great bodily harm’’). Finally,
the amendment does not permit proof of the accused’s
character when the accused attacks the alleged vic-
tim’s character as a witness under Rule 608 or 609.

The term ‘‘alleged” is inserted before each reference
to “‘victim” in the Rule, in order to provide consistency
with Evidence Rule 412.

GAP Report—Proposed Amendment to Rule 404(a). The
Committee made the following changes to the pub-
lished draft of the proposed amendment to Evidence
Rule 404(a):

1. The term ‘‘a pertinent trait of character’” was
changed to ‘‘the same trait of character,” in order to
limit the scope of the government’s rebuttal. The Com-
mittee Note was revised to accord with this change in
the text.

2. The word ‘alleged” was added before each ref-
erence in the Rule to a ‘‘victim’ in order to provide
consistency with Evidence Rule 412. The Committee
Note was amended to accord with this change in the
text.

3. The Committee Note was amended to clarify that
rebuttal is not permitted under this Rule if the accused
proffers evidence of the alleged victim’s character for a
purpose other than to prove the alleged victim’s pro-
pensity to act in a certain manner.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

The Rule has been amended to clarify that in a civil
case evidence of a person’s character is never admissi-
ble to prove that the person acted in conformity with
the character trait. The amendment resolves the dis-
pute in the case law over whether the exceptions in
subdivisions (a)(1) and (2) permit the circumstantial
use of character evidence in civil cases. Compare Carson
v. Polley, 689 F.2d 562, 576 (5th Cir. 1982) (‘“‘when a cen-
tral issue in a case is close to one of a criminal nature,
the exceptions to the Rule 404(a) ban on character evi-
dence may be invoked’’), with SEC v. Towers Financial
Corp., 966 F.Supp. 203 (S.D.N.Y. 1997) (relying on the
terms ‘‘accused’ and ‘‘prosecution’ in Rule 404(a) to
conclude that the exceptions in subdivisions (a)(1) and
(2) are inapplicable in civil cases). The amendment is
consistent with the original intent of the Rule, which
was to prohibit the circumstantial use of character evi-
dence in civil cases, even where closely related to
criminal charges. See Ginter v. Northwestern Mut. Life
Ins. Co., 576 F.Supp. 627, 629-30 (D. Ky.1984) (‘‘It seems
beyond peradventure of doubt that the drafters of
F.R.Evi. 404(a) explicitly intended that all character
evidence, except where ‘character is at issue’ was to be
excluded” in civil cases).

The circumstantial use of character evidence is gen-
erally discouraged because it carries serious risks of
prejudice, confusion and delay. See Michelson v. United
States, 335 U.S. 469, 476 (1948) (‘‘The overriding policy of
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excluding such evidence, despite its admitted probative
value, is the practical experience that its disallowance
tends to prevent confusion of issues, unfair surprise and
undue prejudice.”’). In criminal cases, the so-called
“mercy rule’” permits a criminal defendant to intro-
duce evidence of pertinent character traits of the de-
fendant and the victim. But that is because the ac-
cused, whose liberty is at stake, may need ‘‘a counter-
weight against the strong investigative and prosecu-
torial resources of the government.”” C. Mueller & L.
Kirkpatrick, Evidence: Practice Under the Rules, pp. 264-5
(2d ed. 1999). See also Richard Uviller, Evidence of Char-
acter to Prove Conduct: Illusion, Illogic, and Injustice in
the Courtroom, 130 U.Pa.L.Rev. 845, 855 (1982) (the rule
prohibiting circumstantial use of character evidence
“was relaxed to allow the criminal defendant with so
much at stake and so little available in the way of con-
ventional proof to have special dispensation to tell the
factfinder just what sort of person he really is’’). Those
concerns do not apply to parties in civil cases.

The amendment also clarifies that evidence other-
wise admissible under Rule 404(a)(2) may nonetheless be
excluded in a criminal case involving sexual mis-
conduct. In such a case, the admissibility of evidence of
the victim’s sexual behavior and predisposition is gov-
erned by the more stringent provisions of Rule 412.

Nothing in the amendment is intended to affect the
scope of Rule 404(b). While Rule 404(b) refers to the ‘‘ac-
cused,” the ‘‘prosecution,” and a ‘‘criminal case,” it
does so only in the context of a notice requirement.
The admissibility standards of Rule 404(b) remain fully
applicable to both civil and criminal cases.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment as released for public comment. A paragraph was
added to the Committee Note to state that the amend-
ment does not affect the use of Rule 404(b) in civil
cases.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 404 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 405. Methods of Proving Character

(a) BY REPUTATION OR OPINION. When evidence
of a person’s character or character trait is ad-
missible, it may be proved by testimony about
the person’s reputation or by testimony in the
form of an opinion. On cross-examination of the
character witness, the court may allow an in-
quiry into relevant specific instances of the per-
son’s conduct.

(b) BY SPECIFIC INSTANCES OF CONDUCT. When a
person’s character or character trait is an essen-
tial element of a charge, claim, or defense, the
character or trait may also be proved by rel-
evant specific instances of the person’s conduct.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1932;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The rule deals only with allowable methods of prov-
ing character, not with the admissibility of character
evidence, which is covered in Rule 404.

Of the three methods of proving character provided
by the rule, evidence of specific instances of conduct is
the most convincing. At the same time it possesses the
greatest capacity to arouse prejudice, to confuse, to
surprise, and to consume time. Consequently the rule
confines the use of evidence of this kind to cases in
which character is, in the strict sense, in issue and
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hence deserving of a searching inquiry. When character
is used circumstantially and hence occupies a lesser
status in the case, proof may be only by reputation and
opinion. These latter methods are also available when
character is in issue. This treatment is, with respect to
specific instances of conduct and reputation, conven-
tional contemporary common law doctrine. McCormick
§153.

In recognizing opinion as a means of proving char-
acter, the rule departs from usual contemporary prac-
tice in favor of that of an earlier day. See 7 Wigmore
§1986, pointing out that the earlier practice permitted
opinion and arguing strongly for evidence based on per-
sonal knowledge and belief as contrasted with ‘‘the sec-
ondhand, irresponsible product of multiplied guesses
and gossip which we term ‘reputation’.”” It seems likely
that the persistence of reputation evidence is due to its
largely being opinion in disguise. Traditionally char-
acter has been regarded primarily in moral overtones
of good and bad: chaste, peaceable, truthful, honest.
Nevertheless, on occasion nonmoral considerations
crop up, as in the case of the incompetent driver, and
this seems bound to happen increasingly. If character is
defined as the kind of person one is, then account must
be taken of varying ways of arriving at the estimate.
These may range from the opinion of the employer who
has found the man honest to the opinion of the psychia-
trist based upon examination and testing. No effective
dividing line exists between character and mental ca-
pacity, and the latter traditionally has been provable
by opinion.

According to the great majority of cases, on cross-ex-
amination inquiry is allowable as to whether the rep-
utation witness has heard of particular instances of
conduct pertinent to the trait in question. Michelson v.
United States, 335 U.S. 469, 69 S.Ct. 213, 93 L.Ed. 168
(1948); Annot., 47 A.L.R.2d 1258. The theory is that,
since the reputation witness relates what he has heard,
the inquiry tends to shed light on the accuracy of his
hearing and reporting. Accordingly, the opinion wit-
ness would be asked whether he knew, as well as wheth-
er he had heard. The fact is, of course, that these dis-
tinctions are of slight if any practical significance, and
the second sentence of subdivision (a) eliminates them
as a factor in formulating questions. This recognition
of the propriety of inquiring into specific instances of
conduct does not circumscribe inquiry otherwise into
the bases of opinion and reputation testimony.

The express allowance of inquiry into specific in-
stances of conduct on cross-examination in subdivision
(a) and the express allowance of it as part of a case in
chief when character is actually in issue in subdivision
(b) contemplate that testimony of specific instances is
not generally permissible on the direct examination of
an ordinary opinion witness to character. Similarly as
to witnesses to the character of witnesses under Rule
608(b). Opinion testimony on direct in these situations
ought in general to correspond to reputation testimony
as now given, i.e., be confined to the nature and extent
of observation and acquaintance upon which the opin-
ion is based. See Rule 701.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT No. 93-650

Rule 405(a) as submitted proposed to change existing
law by allowing evidence of character in the form of
opinion as well as reputation testimony. Fearing,
among other reasons, that wholesale allowance of opin-
ion testimony might tend to turn a trial into a swear-
ing contest between conflicting character witnesses,
the Committee decided to delete from this Rule, as well
as from Rule 608(a) which involves a related problem,
reference to opinion testimony.

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT
No. 93-1597

The Senate makes two language changes in the na-
ture of conforming amendments. The Conference
adopts the Senate amendments.
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NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 405 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 406. Habit; Routine Practice

Evidence of a person’s habit or an organiza-
tion’s routine practice may be admitted to prove
that on a particular occasion the person or orga-
nization acted in accordance with the habit or
routine practice. The court may admit this evi-
dence regardless of whether it is corroborated or
whether there was an eyewitness.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1932; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

An oft-quoted paragraph, McCormick, §162, p. 340, de-
scribes habit in terms effectively contrasting it with
character:

“Character and habit are close akin. Character is a
generalized description of one’s disposition, or of one’s
disposition in respect to a general trait, such as hon-
esty, temperance, or peacefulness. ‘Habit,” in modern
usage, both lay and psychological, is more specific. It
describes one’s regular response to a repeated specific
situation. If we speak of character for care, we think of
the person’s tendency to act prudently in all the vary-
ing situations of life, in business, family life, in han-
dling automobiles and in walking across the street. A
habit, on the other hand, is the person’s regular prac-
tice of meeting a particular kind of situation with a
specific type of conduct, such as the habit of going
down a particular stairway two stairs at a time, or of
giving the hand-signal for a left turn, or of alighting
from railway cars while they are moving. The doing of
the habitual acts may become semi-automatic.” Equiv-
alent behavior on the part of a group is designated
‘“‘routine practice of an organization’ in the rule.

Agreement is general that habit evidence is highly
persuasive as proof of conduct on a particular occasion.
Again quoting McCormick §162, p. 341:

‘“Character may be thought of as the sum of one’s
habits though doubtless it is more than this. But un-
questionably the uniformity of one’s response to habit
is far greater than the consistency with which one’s
conduct conforms to character or disposition. Even
though character comes in only exceptionally as evi-
dence of an act, surely any sensible man in investigat-
ing whether X did a particular act would be greatly
helped in his inquiry by evidence as to whether he was
in the habit of doing it.”

When disagreement has appeared, its focus has been
upon the question what constitutes habit, and the rea-
son for this is readily apparent. The extent to which in-
stances must be multiplied and consistency of behavior
maintained in order to rise to the status of habit inevi-
tably gives rise to differences of opinion. Lewan, Ra-
tionale of Habit Evidence, 16 Syracuse L.Rev. 39, 49
(1964). While adequacy of sampling and uniformity of
response are key factors, precise standards for measur-
ing their sufficiency for evidence purposes cannot be
formulated.

The rule is consistent with prevailing views. Much
evidence is excluded simply because of failure to
achieve the status of habit. Thus, evidence of intem-
perate ‘‘habits’ is generally excluded when offered as
proof of drunkenness in accident cases, Annot., 46
A.L.R.2d 103, and evidence of other assaults is inadmis-
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