
Page 385 TITLE 28, APPENDIX—RULES OF EVIDENCE Rule 608 

dict’s accuracy in capturing what the jurors had agreed 
upon. See, e.g., Karl v. Burlington Northern R.R., 880 F.2d 
68, 74 (8th Cir. 1989) (error to receive juror testimony on 
whether verdict was the result of jurors’ misunder-
standing of instructions: ‘‘The jurors did not state that 
the figure written by the foreman was different from 
that which they agreed upon, but indicated that the 
figure the foreman wrote down was intended to be a net 
figure, not a gross figure. Receiving such statements 
violates Rule 606(b) because the testimony relates to 
how the jury interpreted the court’s instructions, and 
concerns the jurors’ ‘mental processes,’ which is forbid-
den by the rule.’’); Robles v. Exxon Corp., 862 F.2d 1201, 
1208 (5th Cir. 1989) (‘‘the alleged error here goes to the 
substance of what the jury was asked to decide, nec-
essarily implicating the jury’s mental processes insofar 
as it questions the jury’s understanding of the court’s 
instructions and application of those instructions to 
the facts of the case’’). Thus, the exception established 
by the amendment is limited to cases such as ‘‘where 
the jury foreperson wrote down, in response to an inter-
rogatory, a number different from that agreed upon by 
the jury, or mistakenly stated that the defendant was 
‘guilty’ when the jury had actually agreed that the de-
fendant was not guilty.’’ Id. 

It should be noted that the possibility of errors in the 
verdict form will be reduced substantially by polling 
the jury. Rule 606(b) does not, of course, prevent this 
precaution. See 8 C. Wigmore, Evidence, § 2350 at 691 
(McNaughten ed. 1961) (noting that the reasons for the 
rule barring juror testimony, ‘‘namely, the dangers of 
uncertainty and of tampering with the jurors to pro-
cure testimony, disappear in large part if such inves-
tigation as may be desired is made by the judge and 
takes place before the jurors’ discharge and separation’’) 
(emphasis in original). Errors that come to light after 
polling the jury ‘‘may be corrected on the spot, or the 
jury may be sent out to continue deliberations, or, if 
necessary, a new trial may be ordered.’’ C. Mueller & L. 
Kirkpatrick, Evidence Under the Rules at 671 (2d ed. 1999) 
(citing Sincox v. United States, 571 F.2d 876, 878–79 (5th 
Cir. 1978)). 

Changes Made After Publication and Comments. Based 
on public comment, the exception established in the 
amendment was changed from one permitting proof of 
a ‘‘clerical mistake’’ to one permitting proof that the 
verdict resulted from a mistake in entering the verdict 
onto the verdict form. The Committee Note was modi-
fied to accord with the change in the text. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 606 has been amended as part of 
the restyling of the Evidence Rules to make them more 
easily understood and to make style and terminology 
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change 
any result in any ruling on evidence admissibility. 

AMENDMENT BY PUBLIC LAW 

1975—Subd. (b). Pub. L. 94–149 substituted ‘‘which’’ for 
‘‘what’’ in last sentence. 

Rule 607. Who May Impeach a Witness 

Any party, including the party that called the 
witness, may attack the witness’s credibility. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1934; 
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

The traditional rule against impeaching one’s own 
witness is abandoned as based on false premises. A 
party does not hold out his witnesses as worthy of be-
lief, since he rarely has a free choice in selecting them. 
Denial of the right leaves the party at the mercy of the 
witness and the adversary. If the impeachment is by a 
prior statement, it is free from hearsay dangers and is 

excluded from the category of hearsay under Rule 
801(d)(1). Ladd, Impeachment of One’s Own Witness— 
New Developments 4 U.Chi.L.Rev. 69 (1936); McCormick 
§ 38; 3 Wigmore §§ 896–918. The substantial inroads into 
the old rule made over the years by decisions, rules, 
and statutes are evidence of doubts as to its basic 
soundness and workability. Cases are collected in 3 
Wigmore § 905. Revised Rule 32(a)(1) of the Federal 
Rules of Civil Procedure allows any party to impeach a 
witness by means of his deposition, and Rule 43(b) has 
allowed the calling and impeachment of an adverse 
party or person identified with him. Illustrative stat-
utes allowing a party to impeach his own witness under 
varying circumstances are Ill.Rev. Stats.1967, c. 110, 
§ 60; Mass.Laws Annot. 1959, c. 233 § 23; 20 N.M.Stats. 
Annot. 1953, § 20–2–4; N.Y. CPLR § 4514 (McKinney 1963); 
12 Vt.Stats. Annot. 1959, §§ 1641a, 1642. Complete judicial 
rejection of the old rule is found in United States v. 
Freeman, 302 F.2d 347 (2d Cir. 1962). The same result is 
reached in Uniform Rule 20; California Evidence Code 
§ 785; Kansas Code of Civil Procedure § 60–420. See also 
New Jersey Evidence Rule 20. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 607 has been amended as part of 
the restyling of the Evidence Rules to make them more 
easily understood and to make style and terminology 
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change 
any result in any ruling on evidence admissibility. 

Rule 608. A Witness’s Character for Truthfulness 
or Untruthfulness 

(a) REPUTATION OR OPINION EVIDENCE. A 
witness’s credibility may be attacked or sup-
ported by testimony about the witness’s reputa-
tion for having a character for truthfulness or 
untruthfulness, or by testimony in the form of 
an opinion about that character. But evidence of 
truthful character is admissible only after the 
witness’s character for truthfulness has been at-
tacked. 

(b) SPECIFIC INSTANCES OF CONDUCT. Except for 
a criminal conviction under Rule 609, extrinsic 
evidence is not admissible to prove specific in-
stances of a witness’s conduct in order to attack 
or support the witness’s character for truthful-
ness. But the court may, on cross-examination, 
allow them to be inquired into if they are pro-
bative of the character for truthfulness or un-
truthfulness of: 

(1) the witness; or 
(2) another witness whose character the wit-

ness being cross-examined has testified about. 

By testifying on another matter, a witness 
does not waive any privilege against self-in-
crimination for testimony that relates only to 
the witness’s character for truthfulness. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1935; 
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff. 
Nov. 1, 1988; Mar. 27, 2003, eff. Dec. 1, 2003; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

Subdivision (a). In Rule 404(a) the general position is 
taken that character evidence is not admissible for the 
purpose of proving that the person acted in conformity 
therewith, subject, however, to several exceptions, one 
of which is character evidence of a witness as bearing 
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upon his credibility. The present rule develops that ex-
ception. 

In accordance with the bulk of judicial authority, the 
inquiry is strictly limited to character for veracity, 
rather than allowing evidence as to character gener-
ally. The result is to sharpen relevancy, to reduce sur-
prise, waste of time, and confusion, and to make the lot 
of the witness somewhat less unattractive. McCormick 
§ 44. 

The use of opinion and reputation evidence as means 
of proving the character of witnesses is consistent with 
Rule 405(a). While the modern practice has purported to 
exclude opinion witnesses who testify to reputation 
seem in fact often to be giving their opinions, disguised 
somewhat misleadingly as reputation. See McCormick 
§ 44. And even under the modern practice, a common re-
laxation has allowed inquiry as to whether the wit-
nesses would believe the principal witness under oath. 
United States v. Walker, 313 F.2d 236 (6th Cir. 1963), and 
cases cited therein; McCormick § 44, pp. 94–95, n. 3. 

Character evidence in support of credibility is admis-
sible under the rule only after the witness’ character 
has first been attacked, as has been the case at com-
mon law. Maguire, Weinstein, et al., Cases on Evidence 
295 (5th ed. 1965); McCormick § 49, p. 105; 4 Wigmore 
§ 1104. The enormous needless consumption of time 
which a contrary practice would entail justifies the 
limitation. Opinion or reputation that the witness is 
untruthful specifically qualifies as an attack under the 
rule, and evidence or misconduct, including conviction 
of crime, and of corruption also fall within this cat-
egory. Evidence of bias or interest does not. McCor-
mick § 49; 4 Wigmore §§ 1106, 1107. Whether evidence in 
the form of contradiction is an attack upon the char-
acter of the witness must depend §§ 1108, 1109. 

As to the use of specific instances on direct by an 
opinion witness, see the Advisory Committee’s Note to 
Rule 405, supra. 

Subdivision (b). In conformity with Rule 405, which 
forecloses use of evidence of specific incidents as proof 
in chief of character unless character is an issue in the 
case, the present rule generally bars evidence of spe-
cific instances of conduct of a witness for the purpose 
of attacking or supporting his credibility. There are, 
however, two exceptions: (1) specific instances are prov-
able when they have been the subject of criminal con-
viction, and (2) specific instances may be inquired into 
on cross-examination of the principal witness or of a 
witness giving an opinion of his character for truthful-
ness. 

(1) Conviction of crime as a technique of impeach-
ment is treated in detail in Rule 609, and here is merely 
recognized as an exception to the general rule exclud-
ing evidence of specific incidents for impeachment pur-
poses. 

(2) Particular instances of conduct, though not the 
subject of criminal conviction, may be inquired into on 
cross-examination of the principal witness himself or of 
a witness who testifies concerning his character for 
truthfulness. Effective cross-examination demands that 
some allowance be made for going into matters of this 
kind, but the possibilities of abuse are substantial. 
Consequently safeguards are erected in the form of spe-
cific requirements that the instances inquired into be 
probative of truthfulness or its opposite and not remote 
in time. Also, the overriding protection of Rule 403 re-
quires that probative value not be outweighed by dan-
ger of unfair prejudice, confusion of issues, or mislead-
ing the jury, and that of Rule 611 bars harassment and 
undue embarrassment. 

The final sentence constitutes a rejection of the doc-
trine of such cases as People v. Sorge, 301 N.Y. 198, 93 
N.E.2d 637 (1950), that any past criminal act relevant to 
credibility may be inquired into on cross-examination, 
in apparent disregard of the privilege against self-in-
crimination. While it is clear that an ordinary witness 
cannot make a partial disclosure of incriminating mat-
ter and then invoke the privilege on cross-examination, 
no tenable contention can be made that merely by tes-
tifying he waives his right to foreclose inquiry on 

cross-examination into criminal activities for the pur-
pose of attacking his credibility. So to hold would re-
duce the privilege to a nullity. While it is true that an 
accused, unlike an ordinary witness, has an option 
whether to testify, if the option can be exercised only 
at the price of opening up inquiry as to any and all 
criminal acts committed during his lifetime, the right 
to testify could scarcely be said to possess much vital-
ity. In Griffin v. California, 380 U.S. 609, 85 S.Ct. 1229, 14 
L.Ed.2d 106 (1965), the Court held that allowing com-
ment on the election of an accused not to testify ex-
acted a constitutionally impermissible price, and so 
here. While no specific provision in terms confers con-
stitutional status on the right of an accused to take 
the stand in his own defense, the existence of the right 
is so completely recognized that a denial of it or sub-
stantial infringement upon it would surely be of due 
process dimensions. See Ferguson v. Georgia, 365 U.S. 
570, 81 S.Ct. 756, 5 L.Ed.2d 783 (1961); McCormick § 131; 8 
Wigmore § 2276 (McNaughton Rev. 1961). In any event, 
wholly aside from constitutional considerations, the 
provision represents a sound policy. 

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE 
REPORT NO. 93–650 

Rule 608(a) as submitted by the Court permitted at-
tack to be made upon the character for truthfulness or 
untruthfulness of a witness either by reputation or 
opinion testimony. For the same reasons underlying its 
decision to eliminate the admissibility of opinion testi-
mony in Rule 405(a), the Committee amended Rule 
608(a) to delete the reference to opinion testimony. 

The second sentence of Rule 608(b) as submitted by 
the Court permitted specific instances of misconduct of 
a witness to be inquired into on cross-examination for 
the purpose of attacking his credibility, if probative of 
truthfulness or untruthfulness, ‘‘and not remote in 
time’’. Such cross-examination could be of the witness 
himself or of another witness who testifies as to ‘‘his’’ 
character for truthfulness or untruthfulness. 

The Committee amended the Rule to emphasize the 
discretionary power of the court in permitting such 
testimony and deleted the reference to remoteness in 
time as being unnecessary and confusing (remoteness 
from time of trial or remoteness from the incident in-
volved?). As recast, the Committee amendment also 
makes clear the antecedent of ‘‘his’’ in the original 
Court proposal. 

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT 
NO. 93–1597 

The Senate amendment adds the words ‘‘opinion or’’ 
to conform the first sentence of the rule with the re-
mainder of the rule. 

The Conference adopts the Senate amendment. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1988 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

COMMITTEE NOTES ON RULES—2003 AMENDMENT 

The Rule has been amended to clarify that the abso-
lute prohibition on extrinsic evidence applies only 
when the sole reason for proffering that evidence is to 
attack or support the witness’ character for truthful-
ness. See United States v. Abel, 469 U.S. 45 (1984); United 
States v. Fusco, 748 F.2d 996 (5th Cir. 1984) (Rule 608(b) 
limits the use of evidence ‘‘designed to show that the 
witness has done things, unrelated to the suit being 
tried, that make him more or less believable per se’’); 
Ohio R.Evid. 608(b). On occasion the Rule’s use of the 
overbroad term ‘‘credibility’’ has been read ‘‘to bar ex-
trinsic evidence for bias, competency and contradiction 



Page 387 TITLE 28, APPENDIX—RULES OF EVIDENCE Rule 609 

impeachment since they too deal with credibility.’’ 
American Bar Association Section of Litigation, Emerg-
ing Problems Under the Federal Rules of Evidence at 161 
(3d ed. 1998). The amendment conforms the language of 
the Rule to its original intent, which was to impose an 
absolute bar on extrinsic evidence only if the sole pur-
pose for offering the evidence was to prove the witness’ 
character for veracity. See Advisory Committee Note to 
Rule 608(b) (stating that the Rule is ‘‘[i]n conformity 
with Rule 405, which forecloses use of evidence of spe-
cific incidents as proof in chief of character unless 
character is in issue in the case . . .’’). 

By limiting the application of the Rule to proof of a 
witness’ character for truthfulness, the amendment 
leaves the admissibility of extrinsic evidence offered 
for other grounds of impeachment (such as contradic-
tion, prior inconsistent statement, bias and mental ca-
pacity) to Rules 402 and 403. See, e.g., United States v. 
Winchenbach, 197 F.3d 548 (1st Cir. 1999) (admissibility of 
a prior inconsistent statement offered for impeachment 
is governed by Rules 402 and 403, not Rule 608(b)); 
United States v. Tarantino, 846 F.2d 1384 (D.C. Cir. 1988) 
(admissibility of extrinsic evidence offered to con-
tradict a witness is governed by Rules 402 and 403); 
United States v. Lindemann, 85 F.3d 1232 (7th Cir. 1996) 
(admissibility of extrinsic evidence of bias is governed 
by Rules 402 and 403). 

It should be noted that the extrinsic evidence prohi-
bition of Rule 608(b) bars any reference to the conse-
quences that a witness might have suffered as a result 
of an alleged bad act. For example, Rule 608(b) pro-
hibits counsel from mentioning that a witness was sus-
pended or disciplined for the conduct that is the subject 
of impeachment, when that conduct is offered only to 
prove the character of the witness. See United States v. 
Davis, 183 F.3d 231, 257 n.12 (3d Cir. 1999) (emphasizing 
that in attacking the defendant’s character for truth-
fulness ‘‘the government cannot make reference to 
Davis’s forty-four day suspension or that Internal Af-
fairs found that he lied about’’ an incident because 
‘‘[s]uch evidence would not only be hearsay to the ex-
tent it contains assertion of fact, it would be inadmis-
sible extrinsic evidence under Rule 608(b)’’). See also 
Stephen A. Saltzburg, Impeaching the Witness: Prior Bad 
Acts and Extrinsic Evidence, 7 Crim. Just. 28, 31 (Winter 
1993) (‘‘counsel should not be permitted to circumvent 
the no-extrinsic-evidence provision by tucking a third 
person’s opinion about prior acts into a question asked 
of the witness who has denied the act.’’). 

For purposes of consistency the term ‘‘credibility’’ 
has been replaced by the term ‘‘character for truthful-
ness’’ in the last sentence of subdivision (b). The term 
‘‘credibility’’ is also used in subdivision (a). But the 
Committee found it unnecessary to substitute ‘‘char-
acter for truthfulness’’ for ‘‘credibility’’ in Rule 608(a), 
because subdivision (a)(1) already serves to limit im-
peachment to proof of such character. 

Rules 609(a) and 610 also use the term ‘‘credibility’’ 
when the intent of those Rules is to regulate impeach-
ment of a witness’ character for truthfulness. No infer-
ence should be derived from the fact that the Commit-
tee proposed an amendment to Rule 608(b) but not to 
Rules 609 and 610. 

Changes Made After Publication and Comments. The 
last sentence of Rule 608(b) was changed to substitute 
the term ‘‘character for truthfulness’’ for the existing 
term ‘‘credibility.’’ This change was made in accord-
ance with public comment suggesting that it would be 
helpful to provide uniform terminology throughout 
Rule 608(b). A stylistic change was also made to the 
last sentence of Rule 608(b). 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 608 has been amended as part of 
the general restyling of the Evidence Rules to make 
them more easily understood and to make style and 
terminology consistent throughout the rules. These 
changes are intended to be stylistic only. There is no 
intent to change any result in any ruling on evidence 
admissibility. 

The Committee is aware that the Rule’s limitation of 
bad-act impeachment to ‘‘cross-examination’’ is 
trumped by Rule 607, which allows a party to impeach 
witnesses on direct examination. Courts have not relied 
on the term ‘‘on cross-examination’’ to limit impeach-
ment that would otherwise be permissible under Rules 
607 and 608. The Committee therefore concluded that no 
change to the language of the Rule was necessary in 
the context of a restyling project. 

Rule 609. Impeachment by Evidence of a Crimi-
nal Conviction 

(a) IN GENERAL. The following rules apply to 
attacking a witness’s character for truthfulness 
by evidence of a criminal conviction: 

(1) for a crime that, in the convicting juris-
diction, was punishable by death or by impris-
onment for more than one year, the evidence: 

(A) must be admitted, subject to Rule 403, 
in a civil case or in a criminal case in which 
the witness is not a defendant; and 

(B) must be admitted in a criminal case in 
which the witness is a defendant, if the pro-
bative value of the evidence outweighs its 
prejudicial effect to that defendant; and 

(2) for any crime regardless of the punish-
ment, the evidence must be admitted if the 
court can readily determine that establishing 
the elements of the crime required proving—or 
the witness’s admitting—a dishonest act or 
false statement. 

(b) LIMIT ON USING THE EVIDENCE AFTER 10 
Years. This subdivision (b) applies if more than 
10 years have passed since the witness’s convic-
tion or release from confinement for it, which-
ever is later. Evidence of the conviction is ad-
missible only if: 

(1) its probative value, supported by specific 
facts and circumstances, substantially out-
weighs its prejudicial effect; and 

(2) the proponent gives an adverse party rea-
sonable written notice of the intent to use it 
so that the party has a fair opportunity to 
contest its use. 

(c) EFFECT OF A PARDON, ANNULMENT, OR CER-
TIFICATE OF REHABILITATION. Evidence of a con-
viction is not admissible if: 

(1) the conviction has been the subject of a 
pardon, annulment, certificate of rehabilita-
tion, or other equivalent procedure based on a 
finding that the person has been rehabilitated, 
and the person has not been convicted of a 
later crime punishable by death or by impris-
onment for more than one year; or 

(2) the conviction has been the subject of a 
pardon, annulment, or other equivalent proce-
dure based on a finding of innocence. 

(d) JUVENILE ADJUDICATIONS. Evidence of a ju-
venile adjudication is admissible under this rule 
only if: 

(1) it is offered in a criminal case; 
(2) the adjudication was of a witness other 

than the defendant; 
(3) an adult’s conviction for that offense 

would be admissible to attack the adult’s 
credibility; and 

(4) admitting the evidence is necessary to 
fairly determine guilt or innocence. 

(e) PENDENCY OF AN APPEAL. A conviction that 
satisfies this rule is admissible even if an appeal 
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