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impeachment since they too deal with credibility.”
American Bar Association Section of Litigation, Emerg-
ing Problems Under the Federal Rules of Evidence at 161
(3d ed. 1998). The amendment conforms the language of
the Rule to its original intent, which was to impose an
absolute bar on extrinsic evidence only if the sole pur-
pose for offering the evidence was to prove the witness’
character for veracity. See Advisory Committee Note to
Rule 608(b) (stating that the Rule is ‘“‘[i]ln conformity
with Rule 405, which forecloses use of evidence of spe-
cific incidents as proof in chief of character unless
character is in issue in the case .. .”).

By limiting the application of the Rule to proof of a
witness’ character for truthfulness, the amendment
leaves the admissibility of extrinsic evidence offered
for other grounds of impeachment (such as contradic-
tion, prior inconsistent statement, bias and mental ca-
pacity) to Rules 402 and 403. See, e.g., United States v.
Winchenbach, 197 F.3d 548 (1st Cir. 1999) (admissibility of
a prior inconsistent statement offered for impeachment
is governed by Rules 402 and 403, not Rule 608(b));
United States v. Tarantino, 846 F.2d 1384 (D.C. Cir. 1988)
(admissibility of extrinsic evidence offered to con-
tradict a witness is governed by Rules 402 and 403);
United States v. Lindemann, 85 F.3d 1232 (7th Cir. 1996)
(admissibility of extrinsic evidence of bias is governed
by Rules 402 and 403).

It should be noted that the extrinsic evidence prohi-
bition of Rule 608(b) bars any reference to the conse-
quences that a witness might have suffered as a result
of an alleged bad act. For example, Rule 608(b) pro-
hibits counsel from mentioning that a witness was sus-
pended or disciplined for the conduct that is the subject
of impeachment, when that conduct is offered only to
prove the character of the witness. See United States v.
Davis, 183 F.3d 231, 257 n.12 (3d Cir. 1999) (emphasizing
that in attacking the defendant’s character for truth-
fulness ‘‘the government cannot make reference to
Davis’s forty-four day suspension or that Internal Af-
fairs found that he lied about’” an incident because
“[sJuch evidence would not only be hearsay to the ex-
tent it contains assertion of fact, it would be inadmis-
sible extrinsic evidence under Rule 608(b)’’). See also
Stephen A. Saltzburg, Impeaching the Witness: Prior Bad
Acts and Extrinsic Evidence, 7 Crim. Just. 28, 31 (Winter
1993) (‘‘counsel should not be permitted to circumvent
the no-extrinsic-evidence provision by tucking a third
person’s opinion about prior acts into a question asked
of the witness who has denied the act.”’).

For purposes of consistency the term ‘‘credibility”’
has been replaced by the term ‘‘character for truthful-
ness’’ in the last sentence of subdivision (b). The term
“‘credibility’” is also used in subdivision (a). But the
Committee found it unnecessary to substitute ‘‘char-
acter for truthfulness’ for ‘‘credibility” in Rule 608(a),
because subdivision (a)(1) already serves to limit im-
peachment to proof of such character.

Rules 609(a) and 610 also use the term ‘‘credibility”
when the intent of those Rules is to regulate impeach-
ment of a witness’ character for truthfulness. No infer-
ence should be derived from the fact that the Commit-
tee proposed an amendment to Rule 608(b) but not to
Rules 609 and 610.

Changes Made After Publication and Comments. The
last sentence of Rule 608(b) was changed to substitute
the term ‘‘character for truthfulness’ for the existing
term ‘‘credibility.”” This change was made in accord-
ance with public comment suggesting that it would be
helpful to provide uniform terminology throughout
Rule 608(b). A stylistic change was also made to the
last sentence of Rule 608(b).

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 608 has been amended as part of
the general restyling of the Evidence Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence
admissibility.
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The Committee is aware that the Rule’s limitation of
bad-act impeachment to ‘‘cross-examination” is
trumped by Rule 607, which allows a party to impeach
witnesses on direct examination. Courts have not relied
on the term ‘‘on cross-examination’ to limit impeach-
ment that would otherwise be permissible under Rules
607 and 608. The Committee therefore concluded that no
change to the language of the Rule was necessary in
the context of a restyling project.

Rule 609. Impeachment by Evidence of a Crimi-
nal Conviction

(a) IN GENERAL. The following rules apply to
attacking a witness’s character for truthfulness
by evidence of a criminal conviction:

(1) for a crime that, in the convicting juris-
diction, was punishable by death or by impris-
onment for more than one year, the evidence:

(A) must be admitted, subject to Rule 403,
in a civil case or in a criminal case in which
the witness is not a defendant; and

(B) must be admitted in a criminal case in
which the witness is a defendant, if the pro-
bative value of the evidence outweighs its
prejudicial effect to that defendant; and

(2) for any crime regardless of the punish-
ment, the evidence must be admitted if the
court can readily determine that establishing
the elements of the crime required proving—or
the witness’s admitting—a dishonest act or
false statement.

(b) LIMIT ON USING THE EVIDENCE AFTER 10
Years. This subdivision (b) applies if more than
10 years have passed since the witness’s convic-
tion or release from confinement for it, which-
ever is later. Evidence of the conviction is ad-
missible only if:

(1) its probative value, supported by specific
facts and circumstances, substantially out-
weighs its prejudicial effect; and

(2) the proponent gives an adverse party rea-
sonable written notice of the intent to use it
so that the party has a fair opportunity to
contest its use.

(c) EFFECT OF A PARDON, ANNULMENT, OR CER-
TIFICATE OF REHABILITATION. Evidence of a con-
viction is not admissible if:

(1) the conviction has been the subject of a
pardon, annulment, certificate of rehabilita-
tion, or other equivalent procedure based on a
finding that the person has been rehabilitated,
and the person has not been convicted of a
later crime punishable by death or by impris-
onment for more than one year; or

(2) the conviction has been the subject of a
pardon, annulment, or other equivalent proce-
dure based on a finding of innocence.

(d) JUVENILE ADJUDICATIONS. Evidence of a ju-
venile adjudication is admissible under this rule
only if:

(1) it is offered in a criminal case;

(2) the adjudication was of a witness other
than the defendant;

(3) an adult’s conviction for that offense
would be admissible to attack the adult’s
credibility; and

(4) admitting the evidence is necessary to
fairly determine guilt or innocence.

(e) PENDENCY OF AN APPEAL. A conviction that
satisfies this rule is admissible even if an appeal
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is pending. Evidence of the pendency is also ad-
missible.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1935;
Mar. 2, 1987, eff. Oct. 1, 1987; Jan. 26, 1990, eff.
Dec. 1, 1990; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 26,
2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

As a means of impeachment, evidence of conviction
of crime is significant only because it stands as proof
of the commission of the underlying criminal act.
There is little dissent from the general proposition that
at least some crimes are relevant to credibility but
much disagreement among the cases and commentators
about which crimes are usable for this purpose. See
McCormick §43; 2 Wright, Federal Practice and Proce-
dure; Criminal §416 (1969). The weight of traditional au-
thority has been to allow use of felonies generally,
without regard to the nature of the particular offense,
and of crimen falsi without regard to the grade of the of-
fense. This is the view accepted by Congress in the 1970
amendment of §14-305 of the District of Columbia Code,
P.L.. 91-358, 84 Stat. 473. Uniform Rule 21 and Model
Code Rule 106 permit only crimes involving ‘‘dishonesty
or false statement.”” Others have thought that the trial
judge should have discretion to exclude convictions if
the probative value of the evidence of the crime is sub-
stantially outweighed by the danger of unfair preju-
dice. Luck v. United States, 121 U.S.App.D.C. 151, 348 F.2d
763 (1965); McGowan, Impeachment of Criminal Defend-
ants by Prior Convictions, 1970 Law & Soc. Order 1.
Whatever may be the merits of those views, this rule is
drafted to accord with the Congressional policy mani-
fested in the 1970 legislation.

The proposed rule incorporates certain basic safe-
guards, in terms applicable to all witnesses but of par-
ticular significance to an accused who elects to testify.
These protections include the imposition of definite
time limitations, giving effect to demonstrated reha-
bilitation, and generally excluding juvenile adjudica-
tions.

Subdivision (a). For purposes of impeachment, crimes
are divided into two categories by the rule: (1) those of
what is generally regarded as felony grade, without
particular regard to the nature of the offense, and (2)
those involving dishonesty or false statement, without
regard to the grade of the offense. Provable convictions
are not limited to violations of federal law. By reason
of our constitutional structure, the federal catalog of
crimes is far from being a complete one, and resort
must be had to the laws of the states for the specifica-
tion of many crimes. For example, simple theft as com-
pared with theft from interstate commerce. Other in-
stances of borrowing are the Assimilative Crimes Act,
making the state law of crimes applicable to the spe-
cial territorial and maritime jurisdiction of the United
States, 18 U.S.C. §13, and the provision of the Judicial
Code disqualifying persons as jurors on the grounds of
state as well as federal convictions, 28 U.S.C. §1865. For
evaluation of the crime in terms of seriousness, ref-
erence is made to the congressional measurement of
felony (subject to imprisonment in excess of one year)
rather than adopting state definitions which vary con-
siderably. See 28 U.S.C. §1865, supra, disqualifying ju-
rors for conviction in state or federal court of crime
punishable by imprisonment for more than one year.

Subdivision (b). Few statutes recognize a time limit on
impeachment by evidence of conviction. However, prac-
tical considerations of fairness and relevancy demand
that some boundary be recognized. See Ladd, Credibil-
ity Tests—Current Trends, 89 U.Pa.L.Rev. 166, 176-177
(1940). This portion of the rule is derived from the pro-
posal advanced in Recommendation Proposing in Evi-
dence Code, §788(5), p. 142, Cal.Law Rev.Comm’n (1965),
though not adopted. See California Evidence Code §788.

Subdivision (c¢). A pardon or its equivalent granted
solely for the purpose of restoring civil rights lost by
virtue of a conviction has no relevance to an inquiry
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into character. If, however, the pardon or other pro-
ceeding is hinged upon a showing of rehabilitation the
situation is otherwise. The result under the rule is to
render the conviction inadmissible. The alternative of
allowing in evidence both the conviction and the reha-
bilitation has not been adopted for reasons of policy,
economy of time, and difficulties of evaluation.

A similar provision is contained in California Evi-
dence Code §788. Cf. A.LL.I. Model Penal Code, Proposed
Official Draft §306.6(3)(e) (1962), and discussion in A.L.I.
Proceedings 310 (1961).

Pardons based on innocence have the effect, of
course, of nullifying the conviction ab initio.

Subdivision (d). The prevailing view has been that a
juvenile adjudication is not usable for impeachment.
Thomas v. United States, 74 App.D.C. 167, 121 F.2d 905
(1941); Cotton v. United States, 355 F.2d 480 (10th Cir.
1966). This conclusion was based upon a variety of cir-
cumstances. By virtue of its informality, frequently di-
minished quantum of required proof, and other depar-
tures from accepted standards for criminal trials under
the theory of parens patriae, the juvenile adjudication
was considered to lack the precision and general pro-
bative value of the criminal conviction. While In re
Gault, 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967), no
doubt eliminates these characteristics insofar as objec-
tionable, other obstacles remain. Practical problems of
administration are raised by the common provisions in
juvenile legislation that records be kept confidential
and that they be destroyed after a short time. While
Gault was skeptical as to the realities of confidential-
ity of juvenile records, it also saw no constitutional ob-
stacles to improvement. 387 U.S. at 25, 87 S.Ct. 1428. See
also Note, Rights and Rehabilitation in the Juvenile
Courts, 67 Colum.L.Rev. 281, 289 (1967). In addition, pol-
icy considerations much akin to those which dictate
exclusion of adult convictions after rehabilitation has
been established strongly suggest a rule of excluding
juvenile adjudications. Admittedly, however, the reha-
bilitative process may in a given case be a dem-
onstrated failure, or the strategic importance of a
given witness may be so great as to require the over-
riding of general policy in the interests of particular
justice. See Giles v. Maryland, 386 U.S. 66, 87 S.Ct. 793,
17 L.Ed.2d 737 (1967). Wigmore was outspoken in his con-
demnation of the disallowance of juvenile adjudications
to impeach, especially when the witness is the com-
plainant in a case of molesting a minor. 1 Wigmore
§196; 3 Id. §§924a, 980. The rule recognizes discretion in
the judge to effect an accommodation among these var-
ious factors by departing from the general principle of
exclusion. In deference to the general pattern and pol-
icy of juvenile statutes, however, no discretion is ac-
corded when the witness is the accused in a criminal
case.

Subdivision (e). The presumption of correctness which
ought to attend judicial proceedings supports the posi-
tion that pendency of an appeal does not preclude use
of a conviction for impeachment. United States v. Empire
Packing Co., 174 F.2d 16 (7Tth Cir. 1949), cert. denied 337
U.S. 959, 69 S.Ct. 1534, 93 L.Ed. 1758; Bloch v. United
States, 226 F.2d 185 (9th Cir. 1955), cert. denied 350 U.S.
948, 76 S.Ct. 323, 100 L.Ed. 826 and 353 U.S. 959, 77 S.Ct.
868, 1 L.Ed.2d 910; and see Newman v. United States, 331
F.2d 968 (8th Cir. 1964), Contra, Campbell v. United States,
85 U.S.App.D.C. 133, 176 F.2d 45 (1949). The pendency of
an appeal is, however, a qualifying circumstance prop-
erly considerable.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NO. 93-650

Rule 609(a) as submitted by the Court was modeled
after Section 133(a) of Public Law 91-358, 14 D.C. Code
305(b)(1), enacted in 1970. The Rule provided that:

For the purpose of attacking the credibility of a wit-
ness, evidence that he has been convicted of a crime is
admissible but only if the crime (1) was punishable by
death or imprisonment in excess of one year under the
law under which he was convicted or (2) involved dis-
honesty or false statement regardless of the punish-
ment.
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As reported to the Committee by the Subcommittee,
Rule 609(a) was amended to read as follows:

For the purpose of attacking the credibility of a
witness, evidence that he has been convicted of a
crime is admissible only if the crime (1) was punish-
able by death or imprisonment in excess of one year,
unless the court determines that the danger of unfair
prejudice outweighs the probative value of the evi-
dence of the conviction, or (2) involved dishonesty or
false statement.

In full committee, the provision was amended to per-
mit attack upon the credibility of a witness by prior
conviction only if the prior crime involved dishonesty
or false statement. While recognizing that the prevail-
ing doctrine in the federal courts and in most States al-
lows a witness to be impeached by evidence of prior fel-
ony convictions without restriction as to type, the
Committee was of the view that, because of the danger
of unfair prejudice in such practice and the deterrent
effect upon an accused who might wish to testify, and
even upon a witness who was not the accused, cross-ex-
amination by evidence of prior conviction should be
limited to those kinds of convictions bearing directly
on credibility, i.e., crimes involving dishonesty or false
statement.

Rule 609(b) as submitted by the Court was modeled
after Section 133(a) of Public Law 91-358, 14 D.C. Code
305(b)(2)(B), enacted in 1970. The Rule provided:

Evidence of a conviction under this rule is not ad-
missible if a period of more than ten years has
elapsed since the date of the release of the witness
from confinement imposed for his most recent con-
viction, or the expiration of the period of his parole,
probation, or sentence granted or imposed with re-
spect to his most recent conviction, whichever is the
later date.

Under this formulation, a witness’ entire past record of
criminal convictions could be used for impeachment
(provided the conviction met the standard of subdivi-
sion (a)), if the witness had been most recently released
from confinement, or the period of his parole or proba-
tion had expired, within ten years of the conviction.

The Committee amended the Rule to read in the text
of the 1971 Advisory Committee version to provide that
upon the expiration of ten years from the date of a con-
viction of a witness, or of his release from confinement
for that offense, that conviction may no longer be used
for impeachment. The Committee was of the view that
after ten years following a person’s release from con-
finement (or from the date of his conviction) the pro-
bative value of the conviction with respect to that per-
son’s credibility diminished to a point where it should
no longer be admissible.

Rule 609(c) as submitted by the Court provided in
part that evidence of a witness’ prior conviction is not
admissible to attack his credibility if the conviction
was the subject of a pardon, annulment, or other equiv-
alent procedure, based on a showing of rehabilitation,
and the witness has not been convicted of a subsequent
crime. The Committee amended the Rule to provide
that the ‘‘subsequent crime’ must have been ‘‘punish-
able by death or imprisonment in excess of one year’’,
on the ground that a subsequent conviction of an of-
fense not a felony is insufficient to rebut the finding
that the witness has been rehabilitated. The Commit-
tee also intends that the words ‘‘based on a finding of
the rehabilitation of the person convicted’” apply not
only to ‘‘certificate of rehabilitation, or other equiva-
lent procedure,” but also to ‘‘pardon’” and ‘‘annul-
ment.”’

NOTES OF COMMITTEE ON THE JUDICIARY, SENATE
REPORT No. 93-1277

As proposed by the Supreme Court, the rule would
allow the use of prior convictions to impeach if the
crime was a felony or a misdemeanor if the mis-
demeanor involved dishonesty or false statement. As
modified by the House, the rule would admit prior con-
victions for impeachment purposes only if the offense,
whether felony or misdemeanor, involved dishonesty or
false statement.
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The committee has adopted a modified version of the
House-passed rule. In your committee’s view, the dan-
ger of unfair prejudice is far greater when the accused,
as opposed to other witnesses, testifies, because the
jury may be prejudiced not merely on the question of
credibility but also on the ultimate question of guilt or
innocence. Therefore, with respect to defendants, the
committee agreed with the House limitation that only
offenses involving false statement or dishonesty may
be used. By that phrase, the committee means crimes
such as perjury or subordination of perjury, false state-
ment, criminal fraud, embezzlement or false pretense,
or any other offense, in the nature of crimen falsi the
commission of which involves some element of un-
truthfulness, deceit, or falsification bearing on the ac-
cused’s propensity to testify truthfully.

With respect to other witnesses, in addition to any
prior conviction involving false statement or dishon-
esty, any other felony may be used to impeach if, and
only if, the court finds that the probative value of such
evidence outweighs its prejudicial effect against the
party offering that witness.

Notwithstanding this provision, proof of any prior of-
fense otherwise admissible under rule 404 could still be
offered for the purposes sanctioned by that rule. Fur-
thermore, the committee intends that notwithstanding
this rule, a defendant’s misrepresentation regarding
the existence or nature of prior convictions may be met
by rebuttal evidence, including the record of such prior
convictions. Similarly, such records may be offered to
rebut representations made by the defendant regarding
his attitude toward or willingness to commit a general
category of offense, although denials or other represen-
tations by the defendant regarding the specific conduct
which forms the basis of the charge against him shall
not make prior convictions admissible to rebut such
statement.

In regard to either type of representation, of course,
prior convictions may be offered in rebuttal only if the
defendant’s statement is made in response to defense
counsel’s questions or is made gratuitously in the
course of cross-examination. Prior convictions may not
be offered as rebuttal evidence if the prosecution has
sought to circumvent the purpose of this rule by asking
questions which elicit such representations from the
defendant.

One other clarifying amendment has been added to
this subsection, that is, to provide that the admissibil-
ity of evidence of a prior conviction is permitted only
upon cross-examination of a witness. It is not admissi-
ble if a person does not testify. It is to be understood,
however, that a court record of a prior conviction is ad-
missible to prove that conviction if the witness has for-
gotten or denies its existence.

Although convictions over ten years old generally do
not have much probative value, there may be excep-
tional circumstances under which the conviction sub-
stantially bears on the credibility of the witness. Rath-
er than exclude all convictions over 10 years old, the
committee adopted an amendment in the form of a
final clause to the section granting the court discretion
to admit convictions over 10 years old, but only upon a
determination by the court that the probative value of
the conviction supported by specific facts and circum-
stances, substantially outweighs its prejudicial effect.

It is intended that convictions over 10 years old will
be admitted very rarely and only in exceptional cir-
cumstances. The rules provide that the decision be sup-
ported by specific facts and circumstances thus requir-
ing the court to make specific findings on the record as
to the particular facts and circumstances it has consid-
ered in determining that the probative value of the
conviction substantially outweighs its prejudicial im-
pact. It is expected that, in fairness, the court will give
the party against whom the conviction is introduced a
full and adequate opportunity to contest its admission.

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT
No. 93-1597

Rule 609 defines when a party may use evidence of a
prior conviction in order to impeach a witness. The
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Senate amendments make changes in two subsections
of Rule 609.

The House bill provides that the credibility of a wit-
ness can be attacked by proof of prior conviction of a
crime only if the crime involves dishonesty or false
statement. The Senate amendment provides that a wit-
ness’ credibility may be attacked if the crime (1) was
punishable by death or imprisonment in excess of one
year under the law under which he was convicted or (2)
involves dishonesty or false statement, regardless of
the punishment.

The Conference adopts the Senate amendment with
an amendment. The Conference amendment provides
that the credibility of a witness, whether a defendant
or someone else, may be attacked by proof of a prior
conviction but only if the crime: (1) was punishable by
death or imprisonment in excess of one year under the
law under which he was convicted and the court deter-
mines that the probative value of the conviction out-
weighs its prejudicial effect to the defendant; or (2) in-
volved dishonesty or false statement regardless of the
punishment.

By the phrase ‘‘dishonesty and false statement’ the
Conference means crimes such as perjury or suborna-
tion of perjury, false statement, criminal fraud, embez-
zlement, or false pretense, or any other offense in the
nature of crimen falsi, the commission of which in-
volves some element of deceit, untruthfulness, or fal-
sification bearing on the accused’s propensity to testify
truthfully.

The admission of prior convictions involving dishon-
esty and false statement is not within the discretion of
the Court. Such convictions are peculiarly probative of
credibility and, under this rule, are always to be admit-
ted. Thus, judicial discretion granted with respect to
the admissibility of other prior convictions is not ap-
plicable to those involving dishonesty or false state-
ment.

With regard to the discretionary standard established
by paragraph (1) of rule 609(a), the Conference deter-
mined that the prejudicial effect to be weighed against
the probative value of the conviction is specifically the
prejudicial effect to the defendant. The danger of preju-
dice to a witness other than the defendant (such as in-
jury to the witness’ reputation in his community) was
considered and rejected by the Conference as an ele-
ment to be weighed in determining admissibility. It
was the judgment of the Conference that the danger of
prejudice to a nondefendant witness is outweighed by
the need for the trier of fact to have as much relevant
evidence on the issue of credibility as possible. Such
evidence should only be excluded where it presents a
danger of improperly influencing the outcome of the
trial by persuading the trier of fact to convict the de-
fendant on the basis of his prior criminal record.

The House bill provides in subsection (b) that evi-
dence of conviction of a crime may not be used for im-
peachment purposes under subsection (a) if more than
ten years have elapsed since the date of the conviction
or the date the witness was released from confinement
imposed for the conviction, whichever is later. The
Senate amendment permits the use of convictions older
than ten years, if the court determines, in the interests
of justice, that the probative value of the conviction,
supported by specific facts and circumstances, substan-
tially outweighs its prejudicial effect.

The Conference adopts the Senate amendment with
an amendment requiring notice by a party that he in-
tends to request that the court allow him to use a con-
viction older than ten years. The Conferees anticipate
that a written notice, in order to give the adversary a
fair opportunity to contest the use of the evidence, will
ordinarily include such information as the date of the
conviction, the jurisdiction, and the offense or statute
involved. In order to eliminate the possibility that the
flexibility of this provision may impair the ability of a
party-opponent to prepare for trial, the Conferees in-
tend that the notice provision operate to avoid sur-
prise.
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NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1990
AMENDMENT

The amendment to Rule 609(a) makes two changes in
the rule. The first change removes from the rule the
limitation that the conviction may only be elicited
during cross-examination, a limitation that virtually
every circuit has found to be inapplicable. It is com-
mon for witnesses to reveal on direct examination their
convictions to ‘‘remove the sting’’ of the impeachment.
See e.g., United States v. Bad Cob, 560 F.2d 877 (8th Cir.
1977). The amendment does not contemplate that a
court will necessarily permit proof of prior convictions
through testimony, which might be time-consuming
and more prejudicial than proof through a written
record. Rules 403 and 611(a) provide sufficient authority
for the court to protect against unfair or disruptive
methods of proof.

The second change effected by the amendment re-
solves an ambiguity as to the relationship of Rules 609
and 403 with respect to impeachment of witnesses other
than the criminal defendant. See, Green v. Bock Laundry
Machine Co., 109 S. Ct. 1981, 490 U.S. 504 (1989). The
amendment does not disturb the special balancing test
for the criminal defendant who chooses to testify.
Thus, the rule recognizes that, in virtually every case
in which prior convictions are used to impeach the tes-
tifying defendant, the defendant faces a unique risk of
prejudice—i.e., the danger that convictions that would
be excluded under Fed.R.Evid. 404 will be misused by a
jury as propensity evidence despite their introduction
solely for impeachment purposes. Although the rule
does not forbid all use of convictions to impeach a de-
fendant, it requires that the government show that the
probative value of convictions as impeachment evi-
dence outweighs their prejudicial effect.

Prior to the amendment, the rule appeared to give
the defendant the benefit of the special balancing test
when defense witnesses other than the defendant were
called to testify. In practice, however, the concern
about unfairness to the defendant is most acute when
the defendant’s own convictions are offered as evi-
dence. Almost all of the decided cases concern this type
of impeachment, and the amendment does not deprive
the defendant of any meaningful protection, since Rule
403 now clearly protects against unfair impeachment of
any defense witness other than the defendant. There
are cases in which a defendant might be prejudiced
when a defense witness is impeached. Such cases may
arise, for example, when the witness bears a special re-
lationship to the defendant such that the defendant is
likely to suffer some spill-over effect from impeach-
ment of the witness.

The amendment also protects other litigants from
unfair impeachment of their witnesses. The danger of
prejudice from the use of prior convictions is not con-
fined to criminal defendants. Although the danger that
prior convictions will be misused as character evidence
is particularly acute when the defendant is impeached,
the danger exists in other situations as well. The
amendment reflects the view that it is desirable to pro-
tect all litigants from the unfair use of prior convic-
tions, and that the ordinary balancing test of Rule 403,
which provides that evidence shall not be excluded un-
less its prejudicial effect substantially outweighs its
probative value, is appropriate for assessing the admis-
sibility of prior convictions for impeachment of any
witness other than a criminal defendant.

The amendment reflects a judgment that decisions
interpreting Rule 609(a) as requiring a trial court to
admit convictions in civil cases that have little, if any-
thing, to do with credibility reach undesirable results.
See, e.g., Diggs v. Lyons, 741 F.2d 577 (3d Cir. 1984), cert.
denied, 105 S. Ct. 2157 (1985). The amendment provides
the same protection against unfair prejudice arising
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from prior convictions used for impeachment purposes
as the rules provide for other evidence. The amendment
finds support in decided cases. See, e.g., Petty v. Ideco,
761 F.2d 1146 (bth Cir. 1985); Czaka v. Hickman, 703 F.2d
317 (8th Cir. 1983).

Fewer decided cases address the question whether
Rule 609(a) provides any protection against unduly
prejudicial prior convictions used to impeach govern-
ment witnesses. Some courts have read Rule 609(a) as
giving the government no protection for its witnesses.
See, e.g., United States v. Thorne, 547 F.2d 56 (8th Cir.
1976); United States v. Nevitt, 563 F.2d 406 (9th Cir. 1977),
cert. denied, 444 U.S. 847 (1979). This approach also is re-
jected by the amendment. There are cases in which im-
peachment of government witnesses with prior convic-
tions that have little, if anything, to do with credibil-
ity may result in unfair prejudice to the government’s
interest in a fair trial and unnecessary embarrassment
to a witness. Fed.R.Evid. 412 already recognizes this
and excluded certain evidence of past sexual behavior
in the context of prosecutions for sexual assaults.

The amendment applies the general balancing test of
Rule 403 to protect all litigants against unfair impeach-
ment of witnesses. The balancing test protects civil
litigants, the government in criminal cases, and the de-
fendant in a criminal case who calls other witnesses.
The amendment addresses prior convictions offered
under Rule 609, not for other purposes, and does not run
afoul, therefore, of Davis v. Alaska, 415 U.S. 308 (1974).
Davis involved the use of a prior juvenile adjudication
not to prove a past law violation, but to prove bias. The
defendant in a criminal case has the right to dem-
onstrate the bias of a witness and to be assured a fair
trial, but not to unduly prejudice a trier of fact. See
generally Rule 412. In any case in which the trial court
believes that confrontation rights require admission of
impeachment evidence, obviously the Constitution
would take precedence over the rule.

The probability that prior convictions of an ordinary
government witness will be unduly prejudicial is low in
most criminal cases. Since the behavior of the witness
is not the issue in dispute in most cases, there is little
chance that the trier of fact will misuse the convic-
tions offered as impeachment evidence as propensity
evidence. Thus, trial courts will be skeptical when the
government objects to impeachment of its witnesses
with prior convictions. Only when the government is
able to point to a real danger of prejudice that is suffi-
cient to outweigh substantially the probative value of
the conviction for impeachment purposes will the con-
viction be excluded.

The amendment continues to divide subdivision (a)
into subsections (1) and (2) thus facilitating retrieval
under current computerized research programs which
distinguish the two provisions. The Committee rec-
ommended no substantive change in subdivision (a)(2),
even though some cases raise a concern about the prop-
er interpretation of the words ‘‘dishonesty or false
statement.” These words were used but not explained
in the original Advisory Committee Note accompany-
ing Rule 609. Congress extensively debated the rule, and
the Report of the House and Senate Conference Com-
mittee states that ‘‘[b]ly the phrase ‘dishonesty and
false statement,” the Conference means crimes such as
perjury, subornation of perjury, false statement, crimi-
nal fraud, embezzlement, or false pretense, or any other
offense in the nature of crimen falsi, commission of
which involves some element of deceit, untruthfulness,
or falsification bearing on the accused’s propensity to
testify truthfully.” The Advisory Committee concluded
that the Conference Report provides sufficient guid-
ance to trial courts and that no amendment is nec-
essary, notwithstanding some decisions that take an
unduly broad view of ‘“‘dishonesty,” admitting convic-
tions such as for bank robbery or bank larceny. Sub-
section (a)(2) continues to apply to any witness, includ-
ing a criminal defendant.

Finally, the Committee determined that it was un-
necessary to add to the rule language stating that,
when a prior conviction is offered under Rule 609, the
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trial court is to consider the probative value of the
prior conviction for impeachment, not for other pur-
poses. The Committee concluded that the title of the
rule, its first sentence, and its placement among the
impeachment rules clearly establish that evidence of-
fered under Rule 609 is offered only for purposes of im-
peachment.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

The amendment provides that Rule 609(a)(2) man-
dates the admission of evidence of a conviction only
when the conviction required the proof of (or in the
case of a guilty plea, the admission of) an act of dishon-
esty or false statement. Evidence of all other convic-
tions is inadmissible under this subsection, irrespective
of whether the witness exhibited dishonesty or made a
false statement in the process of the commission of the
crime of conviction. Thus, evidence that a witness was
convicted for a crime of violence, such as murder, is
not admissible under Rule 609(a)(2), even if the witness
acted deceitfully in the course of committing the
crime.

The amendment is meant to give effect to the legisla-
tive intent to limit the convictions that are to be auto-
matically admitted under subdivision (a)(2). The Con-
ference Committee provided that by ‘‘dishonesty and
false statement” it meant ‘‘crimes such as perjury, sub-
ornation of perjury, false statement, criminal fraud,
embezzlement, or false pretense, or any other offense in
the nature of crimen falsi, the commission of which in-
volves some element of deceit, untruthfulness, or fal-
sification bearing on the [witness’s] propensity to tes-
tify truthfully.” Historically, offenses classified as
crimina falsi have included only those crimes in which
the ultimate criminal act was itself an act of deceit.
See Green, Deceit and the Classification of Crimes: Federal
Rule of Evidence 609(a)(2) and the Origins of Crimen
Falsi, 90 J. Crim. L. & Criminology 1087 (2000).

Evidence of crimes in the nature of crimina falsi must
be admitted under Rule 609(a)(2), regardless of how such
crimes are specifically charged. For example, evidence
that a witness was convicted of making a false claim to
a federal agent is admissible under this subdivision re-
gardless of whether the crime was charged under a sec-
tion that expressly references deceit (e.g., 18 U.S.C.
§1001, Material Misrepresentation to the Federal Gov-
ernment) or a section that does not (e.g., 18 U.S.C.
§1503, Obstruction of Justice).

The amendment requires that the proponent have
ready proof that the conviction required the factfinder
to find, or the defendant to admit, an act of dishonesty
or false statement. Ordinarily, the statutory elements
of the crime will indicate whether it is one of dishon-
esty or false statement. Where the deceitful nature of
the crime is not apparent from the statute and the face
of the judgment—as, for example, where the conviction
simply records a finding of guilt for a statutory offense
that does not reference deceit expressly—a proponent
may offer information such as an indictment, a state-
ment of admitted facts, or jury instructions to show
that the factfinder had to find, or the defendant had to
admit, an act of dishonesty or false statement in order
for the witness to have been convicted. Cf. Taylor v.
United States, 495 U.S. 575, 602 (1990) (providing that a
trial court may look to a charging instrument or jury
instructions to ascertain the nature of a prior offense
where the statute is insufficiently clear on its face);
Shepard v. United States, 125 S.Ct. 1254 (2005) (the inquiry
to determine whether a guilty plea to a crime defined
by a nongeneric statute necessarily admitted elements
of the generic offense was limited to the charging docu-
ment’s terms, the terms of a plea agreement or tran-
script of colloquy between judge and defendant in
which the factual basis for the plea was confirmed by
the defendant, or a comparable judicial record). But the
amendment does not contemplate a ‘‘mini-trial’”’ in
which the court plumbs the record of the previous pro-
ceeding to determine whether the crime was in the na-
ture of crimen falsi.

The amendment also substitutes the term ‘‘character
for truthfulness’ for the term ‘‘credibility’’ in the first
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sentence of the Rule. The limitations of Rule 609 are
not applicable if a conviction is admitted for a purpose
other than to prove the witness’s character for un-
truthfulness. See, e.g., United States v. Lopez, 979 F.2d
1024 (5th Cir. 1992) (Rule 609 was not applicable where
the conviction was offered for purposes of contradic-
tion). The use of the term ‘‘credibility’’ in subdivision
(d) is retained, however, as that subdivision is intended
to govern the use of a juvenile adjudication for any
type of impeachment.

Changes Made After Publication and Comments. The
language of the proposed amendment was changed to
provide that convictions are automatically admitted
only if it readily can be determined that the elements
of the crime, as proved or admitted, required an act of
dishonesty or false statement by the witness.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 609 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 610. Religious Beliefs or Opinions

Evidence of a witness’s religious beliefs or
opinions is not admissible to attack or support
the witness’s credibility.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1936;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

While the rule forecloses inquiry into the religious
beliefs or opinions of a witness for the purpose of show-
ing that his character for truthfulness is affected by
their nature, an inquiry for the purpose of showing in-
terest or bias because of them is not within the prohibi-
tion. Thus disclosure of affiliation with a church which
is a party to the litigation would be allowable under
the rule. Cf. Tucker v. Reil, 51 Ariz. 357, 77 P.2d 203 (1938).
To the same effect, though less specifically worded, is
California Evidence Code §789. See 3 Wigmore §936.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 610 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 611. Mode and Order of Examining Wit-
nesses and Presenting Evidence

(a) CONTROL BY THE COURT; PURPOSES. The
court should exercise reasonable control over
the mode and order of examining witnesses and
presenting evidence so as to:

(1) make those procedures effective for de-
termining the truth;

(2) avoid wasting time; and

(3) protect witnesses from harassment or
undue embarrassment.

(b) SCOPE OF CROSS-EXAMINATION. Cross-exam-
ination should not go beyond the subject matter
of the direct examination and matters affecting
the witness’s credibility. The court may allow
inquiry into additional matters as if on direct
examination.
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(c) LEADING QUESTIONS. Leading questions
should not be used on direct examination except
as necessary to develop the witness’s testimony.
Ordinarily, the court should allow leading ques-
tions:

(1) on cross-examination; and

(2) when a party calls a hostile witness, an
adverse party, or a witness identified with an
adverse party.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1936;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Subdivision (a). Spelling out detailed rules to govern
the mode and order of interrogating witnesses present-
ing evidence is neither desirable nor feasible. The ulti-
mate responsibility for the effective working of the ad-
versary system rests with the judge. The rule sets forth
the objectives which he should seek to attain.

Item (1) restates in broad terms the power and obliga-
tion of the judge as developed under common law prin-
ciples. It covers such concerns as whether testimony
shall be in the form of a free narrative or responses to
specific questions, McCormick §5, the order of calling
witnesses and presenting evidence, 6 Wigmore §1867, the
use of demonstrative evidence, McCormick §179, and
the many other questions arising during the course of
a trial which can be solved only by the judge’s common
sense and fairness in view of the particular circum-
stances.

Item (2) is addressed to avoidance of needless con-
sumption of time, a matter of daily concern in the dis-
position of cases. A companion piece is found in the dis-
cretion vested in the judge to exclude evidence as a
waste of time in Rule 403(b).

Item (3) calls for a judgement under the particular
circumstances whether interrogation tactics entail
harassment or undue embarrassment. Pertinent cir-
cumstances include the importance of the testimony,
the nature of the inquiry, its relevance to credibility,
waste of time, and confusion. McCormick §42. In Alford
v. United States, 282 U.S. 687, 694, 51 S.Ct. 218, 75 L.Ed.
624 (1931), the Court pointed out that, while the trial
judge should protect the witness from questions which
‘“‘go beyond the bounds of proper cross-examination
merely to harass, annoy or humiliate,” this protection
by no means forecloses efforts to discredit the witness.
Reference to the transcript of the prosecutor’s cross-ex-
amination in Berger v. United States, 295 U.S. 78, 556 S.Ct.
629, 79 L.Ed. 1314 (1935), serves to lay at rest any doubts
as to the need for judicial control in this area.

The inquiry into specific instances of conduct of a
witness allowed under Rule 608(b) is, of course, subject
to this rule.

Subdivision (b). The tradition in the federal courts and
in numerous state courts has been to limit the scope of
cross-examination to matters testified to on direct,
plus matters bearing upon the credibility of the wit-
ness. Various reasons have been advanced to justify the
rule of limited cross-examination. (1) A party vouches
for his own witness but only to the extent of matters
elicited on direct. Resurrection Gold Mining Co. v. For-
tune Gold Mining Co., 129 F. 668, 675 (8th Cir. 1904),
quoted in Maguire, Weinstein, et al., Cases on Evidence
277, n. 38 (bth ed. 1965). But the concept of vouching is
discredited, and Rule 607 rejects it. (2) A party cannot
ask his own witness leading questions. This is a prob-
lem properly solved in terms of what is necessary for a
proper development of the testimony rather than by a
mechanistic formula similar to the vouching concept.
See discussion under subdivision (c¢). (3) A practice of
limited cross-examination promotes orderly presen-
tation of the case. Finch v. Weiner, 109 Conn. 616, 145 A.
31 (1929). While this latter reason has merit, the matter
is essentially one of the order of presentation and not
one in which involvement at the appellate level is like-
ly to prove fruitful. See for example, Moyer v. Aetna
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