Rule 612

amination on any matter relevant to any issue in the
case’’ unless the judge, in the interests of justice, lim-
ited the scope of cross-examination.

The House narrowed the Rule to the more traditional
practice of limiting cross-examination to the subject
matter of direct examination (and credibility), but
with discretion in the judge to permit inquiry into ad-
ditional matters in situations where that would aid in
the development of the evidence or otherwise facilitate
the conduct of the trial.

The committee agrees with the House amendment.
Although there are good arguments in support of broad
cross-examination from perspectives of developing all
relevant evidence, we believe the factors of insuring an
orderly and predictable development of the evidence
weigh in favor of the narrower rule, especially when
discretion is given to the trial judge to permit inquiry
into additional matters. The committee expressly ap-
proves this discretion and believes it will permit suffi-
cient flexibility allowing a broader scope of cross-ex-
amination whenever appropriate.

The House amendment providing broader discre-
tionary cross-examination permitted inquiry into addi-
tional matters only as if on direct examination. As a
general rule, we concur with this limitation, however,
we would understand that this limitation would not
preclude the utilization of leading questions if the con-
ditions of subsection (c) of this rule were met, bearing
in mind the judge’s discretion in any case to limit the
scope of cross-examination [see McCormick on Evi-
dence, §§24-26 (especially 24) (2d ed. 1972)].

Further, the committee has received correspondence
from Federal judges commenting on the applicability
of this rule to section 1407 of title 28. It is the commit-
tee’s judgment that this rule as reported by the House
is flexible enough to provide sufficiently broad cross-
examination in appropriate situations in multidistrict
litigation.

As submitted by the Supreme Court, the rule pro-
vided: ‘““In civil cases, a party is entitled to call an ad-
verse party or witness identified with him and interro-
gate by leading questions.”

The final sentence of subsection (c) was amended by
the House for the purpose of clarifying the fact that a
“hostile witness”—that is a witness who is hostile in
fact—could be subject to interrogation by leading ques-
tions. The rule as submitted by the Supreme Court de-
clared certain witnesses hostile as a matter of law and
thus subject to interrogation by leading questions
without any showing of hostility in fact. These were
adverse parties or witnesses identified with adverse
parties. However, the wording of the first sentence of
subsection (c¢) while generally, prohibiting the use of
leading questions on direct examination, also provides
‘“‘except as may be necessary to develop his testimony.”
Further, the first paragraph of the Advisory Committee
note explaining the subsection makes clear that they
intended that leading questions could be asked of a hos-
tile witness or a witness who was unwilling or biased
and even though that witness was not associated with
an adverse party. Thus, we question whether the House
amendment was necessary.

However, concluding that it was not intended to af-
fect the meaning of the first sentence of the subsection
and was intended solely to clarify the fact that leading
questions are permissible in the interrogation of a wit-
ness, who is hostile in fact, the committee accepts that
House amendment.

The final sentence of this subsection was also amend-
ed by the House to cover criminal as well as civil cases.
The committee accepts this amendment, but notes that
it may be difficult in criminal cases to determine when
a witness is ‘‘identified with an adverse party,” and
thus the rule should be applied with caution.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.
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COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 611 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 612. Writing Used to Refresh a Witness’s
Memory

(a) SCOPE. This rule gives an adverse party
certain options when a witness uses a writing to
refresh memory:

(1) while testifying; or

(2) before testifying, if the court decides that
justice requires the party to have those op-
tions.

(b) ADVERSE PARTY’S OPTIONS; DELETING UNRE-
LATED MATTER. Unless 18 U.S.C. §3500 provides
otherwise in a criminal case, an adverse party is
entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the wit-
ness about it, and to introduce in evidence any
portion that relates to the witness’s testimony.
If the producing party claims that the writing
includes unrelated matter, the court must ex-
amine the writing in camera, delete any unre-
lated portion, and order that the rest be deliv-
ered to the adverse party. Any portion deleted
over objection must be preserved for the record.

(c) FAILURE TO PRODUCE OR DELIVER THE WRIT-
ING. If a writing is not produced or is not deliv-
ered as ordered, the court may issue any appro-
priate order. But if the prosecution does not
comply in a criminal case, the court must strike
the witness’s testimony or—if justice so re-
quires—declare a mistrial.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1936;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The treatment of writings used to refresh recollec-
tion while on the stand is in accord with settled doc-
trine. McCormick §9, p. 15. The bulk of the case law
has, however, denied the existence of any right to ac-
cess by the opponent when the writing is used prior to
taking the stand, though the judge may have discretion
in the matter. Goldman v. United States, 316 U.S. 129, 62
S.Ct. 993, 86 L.Ed. 1322 (1942); Needelman v. United States,
261 F.2d 802 (5th Cir. 1958), cert. dismissed 362 U.S. 600,
80 S.Ct. 960, 4 L..Ed.2d 980, rehearing denied 363 U.S. 858,
80 S.Ct. 1606, 4 L.Ed.2d 1739, Annot., 82 A.L.R.2d 473, 562
and 7 A.LL.R.3d 181, 247. An increasing group of cases has
repudiated the distinction, People v. Scott, 29 I11.2d 97,
193 N.E.2d 814 (1963); State v. Mucci, 256 N.J. 423, 136 A.2d
761 (1957); State v. Hunt, 256 N.J. 514, 138 A.2d 1 (1958);
State v. Desolvers, 40 R.1. 89, 100, A. 64 (1917), and this po-
sition is believed to be correct. As Wigmore put it, ‘‘the
risk of imposition and the need of safeguard is just as
great’ in both situations. 3 Wigmore §762, p. 111. To the
same effect is McCormick §9, p. 17.

The purpose of the phrase ‘‘for the purpose of testify-
ing”’ is to safeguard against using the rule as a pretext
for wholesale exploration of an opposing party’s files
and to insure that access is limited only to those writ-
ings which may fairly be said in fact to have an impact
upon the testimony of the witness.

The purpose of the rule is the same as that of the
Jencks statute, 18 U.S.C. §3500: to promote the search of
credibility and memory. The same sensitivity to disclo-
sure of government files may be involved; hence the
rule is expressly made subject to the statute, subdivi-
sion (a) of which provides: ‘‘In any criminal prosecution
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brought by the United States, no statement or report
in the possession of the United States which was made
by a Government witness or prospective Government
witness (other than the defendant) shall be the subject
of a subpena, discovery, or inspection until said witness
has testified on direct examination in the trial of the
case.” Items falling within the purview of the statute
are producible only as provided by its terms, Palermo v.
United States, 360 U.S. 343, 351 (1959), and disclosure
under the rule is limited similarly by the statutory
conditions. With this limitation in mind, some dif-
ferences of application may be noted. The Jencks stat-
ute applies only to statements of witnesses; the rule is
not so limited. The statute applies only to criminal
cases; the rule applies to all cases. The statute applies
only to government witnesses; the rule applies to all
witnesses. The statute contains no requirement that
the statement be consulted for purposes of refreshment
before or while testifying; the rule so requires. Since
many writings would qualify under either statute or
rule, a substantial overlap exists, but the identity of
procedures makes this of no importance.

The consequences of nonproduction by the govern-
ment in a criminal case are those of the Jencks statute,
striking the testimony or in exceptional cases a mis-
trial. 18 U.S.C. §3500(d). In other cases these alter-
natives are unduly limited, and such possibilities as
contempt, dismissal, finding issues against the of-
fender, and the like are available. See Rule 16(g) of the
Federal Rules of Criminal Procedure and Rule 37(b) of
the Federal Rules of Civil Procedure for appropriate
sanctions.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT No. 93-650

As submitted to Congress, Rule 612 provided that ex-
cept as set forth in 18 U.S.C. 3500, if a witness uses a
writing to refresh his memory for the purpose of testi-
fying, ‘‘either before or while testifying,” an adverse
party is entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the witness on
it, and to introduce in evidence those portions relating
to the witness’ testimony. The Committee amended the
Rule so as still to require the production of writings
used by a witness while testifying, but to render the
production of writings used by a witness to refresh his
memory before testifying discretionary with the court
in the interests of justice, as is the case under existing
federal law. See Goldman v. United States, 316 U.S. 129
(1942). The Committee considered that permitting an
adverse party to require the production of writings
used before testifying could result in fishing expedi-
tions among a multitude of papers which a witness may
have used in preparing for trial.

The Committee intends that nothing in the Rule be
construed as barring the assertion of a privilege with
respect to writings used by a witness to refresh his
memory.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 612 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 613. Witness’s Prior Statement

(a) SHOWING OR DISCLOSING THE STATEMENT
DURING EXAMINATION. When examining a witness
about the witness’s prior statement, a party
need not show it or disclose its contents to the
witness. But the party must, on request, show it
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or disclose its contents to an adverse party’s at-

torney.
(b) EXTRINSIC EVIDENCE OF A PRIOR INCONSIST-
ENT STATEMENT. Extrinsic evidence of a

witness’s prior inconsistent statement is admis-
sible only if the witness is given an opportunity
to explain or deny the statement and an adverse
party is given an opportunity to examine the
witness about it, or if justice so requires. This
subdivision (b) does not apply to an opposing
party’s statement under Rule 801(d)(2).

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1936;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff.
Nov. 1, 1988; Apr. 26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Subdivision (a). The Queen’s Case, 2 Br. & B. 284, 129
Eng. Rep. 976 (1820), laid down the requirement that a
cross-examiner, prior to questioning the witness about
his own prior statement in writing, must first show it
to the witness. Abolished by statute in the country of
its origin, the requirement nevertheless gained cur-
rency in the United States. The rule abolishes this use-
less impediment, to cross-examination. Ladd, Some Ob-
servations on Credibility: Impeachment of Witnesses,
52 Cornell L.Q. 239, 246-247 (1967); McCormick §28; 4
Wigmore §§1259-1260. Both oral and written statements
are included.

The provision for disclosure to counsel is designed to
protect against unwarranted insinuations that a state-
ment has been made when the fact is to the contrary.

The rule does not defeat the application of Rule 1002
relating to production of the original when the con-
tents of a writing are sought to be proved. Nor does it
defeat the application of Rule 26(b)(3) of the Rules of
Civil Procedure, as revised, entitling a person on re-
quest to a copy of his own statement, though the oper-
ation of the latter may be suspended temporarily.

Subdivision (b). The familiar foundation requirement
that an impeaching statement first be shown to the
witness before it can be proved by extrinsic evidence is
preserved but with some modifications. See Ladd, Some
Observations on Credibility: Impeachment of Wit-
nesses, 52 Cornell L.Q. 239, 247 (1967). The traditional in-
sistence that the attention of the witness be directed to
the statement on cross-examination is relaxed in favor
of simply providing the witness an opportunity to ex-
plain and the opposite party an opportunity to examine
on the statement, with no specification of any particu-
lar time or sequence. Under this procedure, several col-
lusive witnesses can be examined before disclosure of a
joint prior inconsistent statement. See Comment to
California Evidence Code §770. Also, dangers of over-
sight are reduced.

See McCormick §37, p. 68.

In order to allow for such eventualities as the witness
becoming unavailable by the time the statement is dis-
covered, a measure of discretion is conferred upon the
judge. Similar provisions are found in California Evi-
dence Code §770 and New Jersey Evidence Rule 22(b).

Under principles of expression unius the rule does not
apply to impeachment by evidence of prior inconsistent
conduct. The use of inconsistent statements to impeach
a hearsay declaration is treated in Rule 806.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1988
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 613 has been amended as part of
the restyling of the Evidence Rules to make them more
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