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brought by the United States, no statement or report
in the possession of the United States which was made
by a Government witness or prospective Government
witness (other than the defendant) shall be the subject
of a subpena, discovery, or inspection until said witness
has testified on direct examination in the trial of the
case.” Items falling within the purview of the statute
are producible only as provided by its terms, Palermo v.
United States, 360 U.S. 343, 351 (1959), and disclosure
under the rule is limited similarly by the statutory
conditions. With this limitation in mind, some dif-
ferences of application may be noted. The Jencks stat-
ute applies only to statements of witnesses; the rule is
not so limited. The statute applies only to criminal
cases; the rule applies to all cases. The statute applies
only to government witnesses; the rule applies to all
witnesses. The statute contains no requirement that
the statement be consulted for purposes of refreshment
before or while testifying; the rule so requires. Since
many writings would qualify under either statute or
rule, a substantial overlap exists, but the identity of
procedures makes this of no importance.

The consequences of nonproduction by the govern-
ment in a criminal case are those of the Jencks statute,
striking the testimony or in exceptional cases a mis-
trial. 18 U.S.C. §3500(d). In other cases these alter-
natives are unduly limited, and such possibilities as
contempt, dismissal, finding issues against the of-
fender, and the like are available. See Rule 16(g) of the
Federal Rules of Criminal Procedure and Rule 37(b) of
the Federal Rules of Civil Procedure for appropriate
sanctions.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT No. 93-650

As submitted to Congress, Rule 612 provided that ex-
cept as set forth in 18 U.S.C. 3500, if a witness uses a
writing to refresh his memory for the purpose of testi-
fying, ‘‘either before or while testifying,” an adverse
party is entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the witness on
it, and to introduce in evidence those portions relating
to the witness’ testimony. The Committee amended the
Rule so as still to require the production of writings
used by a witness while testifying, but to render the
production of writings used by a witness to refresh his
memory before testifying discretionary with the court
in the interests of justice, as is the case under existing
federal law. See Goldman v. United States, 316 U.S. 129
(1942). The Committee considered that permitting an
adverse party to require the production of writings
used before testifying could result in fishing expedi-
tions among a multitude of papers which a witness may
have used in preparing for trial.

The Committee intends that nothing in the Rule be
construed as barring the assertion of a privilege with
respect to writings used by a witness to refresh his
memory.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 612 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 613. Witness’s Prior Statement

(a) SHOWING OR DISCLOSING THE STATEMENT
DURING EXAMINATION. When examining a witness
about the witness’s prior statement, a party
need not show it or disclose its contents to the
witness. But the party must, on request, show it
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or disclose its contents to an adverse party’s at-

torney.
(b) EXTRINSIC EVIDENCE OF A PRIOR INCONSIST-
ENT STATEMENT. Extrinsic evidence of a

witness’s prior inconsistent statement is admis-
sible only if the witness is given an opportunity
to explain or deny the statement and an adverse
party is given an opportunity to examine the
witness about it, or if justice so requires. This
subdivision (b) does not apply to an opposing
party’s statement under Rule 801(d)(2).

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1936;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff.
Nov. 1, 1988; Apr. 26, 2011, eff. Dec. 1, 2011.)
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Subdivision (a). The Queen’s Case, 2 Br. & B. 284, 129
Eng. Rep. 976 (1820), laid down the requirement that a
cross-examiner, prior to questioning the witness about
his own prior statement in writing, must first show it
to the witness. Abolished by statute in the country of
its origin, the requirement nevertheless gained cur-
rency in the United States. The rule abolishes this use-
less impediment, to cross-examination. Ladd, Some Ob-
servations on Credibility: Impeachment of Witnesses,
52 Cornell L.Q. 239, 246-247 (1967); McCormick §28; 4
Wigmore §§1259-1260. Both oral and written statements
are included.

The provision for disclosure to counsel is designed to
protect against unwarranted insinuations that a state-
ment has been made when the fact is to the contrary.

The rule does not defeat the application of Rule 1002
relating to production of the original when the con-
tents of a writing are sought to be proved. Nor does it
defeat the application of Rule 26(b)(3) of the Rules of
Civil Procedure, as revised, entitling a person on re-
quest to a copy of his own statement, though the oper-
ation of the latter may be suspended temporarily.

Subdivision (b). The familiar foundation requirement
that an impeaching statement first be shown to the
witness before it can be proved by extrinsic evidence is
preserved but with some modifications. See Ladd, Some
Observations on Credibility: Impeachment of Wit-
nesses, 52 Cornell L.Q. 239, 247 (1967). The traditional in-
sistence that the attention of the witness be directed to
the statement on cross-examination is relaxed in favor
of simply providing the witness an opportunity to ex-
plain and the opposite party an opportunity to examine
on the statement, with no specification of any particu-
lar time or sequence. Under this procedure, several col-
lusive witnesses can be examined before disclosure of a
joint prior inconsistent statement. See Comment to
California Evidence Code §770. Also, dangers of over-
sight are reduced.

See McCormick §37, p. 68.

In order to allow for such eventualities as the witness
becoming unavailable by the time the statement is dis-
covered, a measure of discretion is conferred upon the
judge. Similar provisions are found in California Evi-
dence Code §770 and New Jersey Evidence Rule 22(b).

Under principles of expression unius the rule does not
apply to impeachment by evidence of prior inconsistent
conduct. The use of inconsistent statements to impeach
a hearsay declaration is treated in Rule 806.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1988
AMENDMENT

The amendment is technical. No substantive change
is intended.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 613 has been amended as part of
the restyling of the Evidence Rules to make them more
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easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 614. Court’s Calling or Examining a Witness

(a) CALLING. The court may call a witness on
its own or at a party’s request. Each party is en-
titled to cross-examine the witness.

(b) EXAMINING. The court may examine a wit-
ness regardless of who calls the witness.

(c) OBJECTIONS. A party may object to the
court’s calling or examining a witness either at
that time or at the next opportunity when the
jury is not present.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1937; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Subdivision (a). While exercised more frequently in
criminal than in civil cases, the authority of the judge
to call witnesses is well established. McCormick §8, p.
14; Maguire, Weinstein, et al., Cases on Evidence 303-304
(5th ed. 1965); 9 Wigmore §2484. One reason for the prac-
tice, the old rule against impeaching one’s own witness,
no longer exists by virtue of Rule 607, supra. Other rea-
sons remain, however, to justify the continuation of
the practice of calling court’s witnesses. The right to
cross-examine, with all it implies, is assured. The tend-
ency of juries to associate a witness with the party
calling him, regardless of technical aspects of vouch-
ing, is avoided. And the judge is not imprisoned within
the case as made by the parties.

Subdivision (b). The authority of the judge to question
witnesses is also well established. McCormick §8, pp.
12-13; Maguire, Weinstein, et al., Cases on Evidence
737-739 (bth ed. 1965); 3 Wigmore §784. The authority is,
of course, abused when the judge abandons his proper
role and assumes that of advocate, but the manner in
which interrogation should be conducted and the prop-
er extent of its exercise are not susceptible of formula-
tion in a rule. The omission in no sense precludes
courts of review from continuing to reverse for abuse.

Subdivision (c). The provision relating to objections is
designed to relieve counsel of the embarrassment at-
tendant upon objecting to questions by the judge in the
presence of the jury, while at the same time assuring
that objections are made in apt time to afford the op-
portunity to take possible corrective measures. Com-
pare the ‘‘automatic’” objection feature of Rule 605
when the judge is called as a witness.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 614 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 615. Excluding Witnesses

At a party’s request, the court must order wit-
nesses excluded so that they cannot hear other
witnesses’ testimony. Or the court may do so on
its own. But this rule does not authorize exclud-
ing:

(a) a party who is a natural person;

(b) an officer or employee of a party that is
not a natural person, after being designated as
the party’s representative by its attorney;

(c) a person whose presence a party shows to
be essential to presenting the party’s claim or
defense; or

(d) a person authorized by statute to be
present.
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(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1937;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff.
Nov. 1, 1988; Pub. L. 100-690, title VII, §7075(a),
Nov. 18, 1988, 102 Stat. 4405; Apr. 24, 1998, eff. Dec.
1, 1998; Apr. 26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The efficacy of excluding or sequestering witnesses
has long been recognized as a means of discouraging
and exposing fabrication, inaccuracy, and collusion. 6
Wigmore §§1837-1838. The authority of the judge is ad-
mitted, the only question being whether the matter is
committed to his discretion or one of right. The rule
takes the latter position. No time is specified for mak-
ing the request.

Several categories of persons are excepted. (1) Exclu-
sion of persons who are parties would raise serious
problems of confrontation and due process. Under ac-
cepted practice they are not subject to exclusion. 6
Wigmore §1841. (2) As the equivalent of the right of a
natural-person party to be present, a party which is not
a natural person is entitled to have a representative
present. Most of the cases have involved allowing a po-
lice officer who has been in charge of an investigation
to remain in court despite the fact that he will be a
witness. United States v. Infanzon, 235 F.2d 318 (2d Cir.
1956); Portomene v. United States, 221 F.2d 582 (6th Cir.
1955); Powell v. United States, 208 F.2d 618 (6th Cir. 1953);
Jones v. United States, 252 F.Supp. 781 (W.D.OKI. 1966).
Designation of the representative by the attorney rath-
er than by the client may at first glance appear to be
an inversion of the attorney-client relationship, but it
may be assumed that the attorney will follow the wish-
es of the client, and the solution is simple and work-
able. See California Evidence Code §777. (3) The cat-
egory contemplates such persons as an agent who han-
dled the transaction being litigated or an expert needed
to advise counsel in the management of the litigation.
See 6 Wigmore §1841, n. 4.

NOTES OF COMMITTEE ON THE JUDICIARY, SENATE
REPORT No. 93-1277

Many district courts permit government counsel to
have an investigative agent at counsel table through-
out the trial although the agent is or may be a witness.
The practice is permitted as an exception to the rule of
exclusion and compares with the situation defense
counsel finds himself in—he always has the client with
him to consult during the trial. The investigative
agent’s presence may be extremely important to gov-
ernment counsel, especially when the case is complex
or involves some specialized subject matter. The agent,
too, having lived with the case for a long time, may be
able to assist in meeting trial surprises where the best-
prepared counsel would otherwise have difficulty. Yet,
it would not seem the Government could often meet
the burden under rule 615 of showing that the agent’s
presence is essential. Furthermore, it could be dan-
gerous to use the agent as a witness as early in the case
as possible, so that he might then help counsel as a
nonwitness, since the agent’s testimony could be need-
ed in rebuttal. Using another, nonwitness agent from
the same investigative agency would not generally
meet government counsel’s needs.

This problem is solved if it is clear that investigative
agents are within the group specified under the second
exception made in the rule, for ‘‘an officer or employee
of a party which is not a natural person designated as
its representative by its attorney.” It is our under-
standing that this was the intention of the House com-
mittee. It is certainly this committee’s construction of
the rule.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.
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