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pert to rely on hypothetical facts that are supported by 
the evidence. Id. 

When facts are in dispute, experts sometimes reach 
different conclusions based on competing versions of 
the facts. The emphasis in the amendment on ‘‘suffi-
cient facts or data’’ is not intended to authorize a trial 
court to exclude an expert’s testimony on the ground 
that the court believes one version of the facts and not 
the other. 

There has been some confusion over the relationship 
between Rules 702 and 703. The amendment makes clear 
that the sufficiency of the basis of an expert’s testi-
mony is to be decided under Rule 702. Rule 702 sets 
forth the overarching requirement of reliability, and an 
analysis of the sufficiency of the expert’s basis cannot 
be divorced from the ultimate reliability of the expert’s 
opinion. In contrast, the ‘‘reasonable reliance’’ require-
ment of Rule 703 is a relatively narrow inquiry. When 
an expert relies on inadmissible information, Rule 703 
requires the trial court to determine whether that in-
formation is of a type reasonably relied on by other ex-
perts in the field. If so, the expert can rely on the infor-
mation in reaching an opinion. However, the question 
whether the expert is relying on a sufficient basis of in-
formation—whether admissible information or not—is 
governed by the requirements of Rule 702. 

The amendment makes no attempt to set forth proce-
dural requirements for exercising the trial court’s 
gatekeeping function over expert testimony. See Daniel 
J. Capra, The Daubert Puzzle, 38 Ga.L.Rev. 699, 766 (1998) 
(‘‘Trial courts should be allowed substantial discretion 
in dealing with Daubert questions; any attempt to cod-
ify procedures will likely give rise to unnecessary 
changes in practice and create difficult questions for 
appellate review.’’). Courts have shown considerable in-
genuity and flexibility in considering challenges to ex-
pert testimony under Daubert, and it is contemplated 
that this will continue under the amended Rule. See, 
e.g., Cortes-Irizarry v. Corporacion Insular, 111 F.3d 184 
(1st Cir. 1997) (discussing the application of Daubert in 
ruling on a motion for summary judgment); In re Paoli 
R.R. Yard PCB Litig., 35 F.3d 717, 736, 739 (3d Cir. 1994) 
(discussing the use of in limine hearings); Claar v. Bur-
lington N.R.R., 29 F.3d 499, 502–05 (9th Cir. 1994) (discuss-
ing the trial court’s technique of ordering experts to 
submit serial affidavits explaining the reasoning and 
methods underlying their conclusions). 

The amendment continues the practice of the origi-
nal Rule in referring to a qualified witness as an ‘‘ex-
pert.’’ This was done to provide continuity and to mini-
mize change. The use of the term ‘‘expert’’ in the Rule 
does not, however, mean that a jury should actually be 
informed that a qualified witness is testifying as an 
‘‘expert.’’ Indeed, there is much to be said for a practice 
that prohibits the use of the term ‘‘expert’’ by both the 
parties and the court at trial. Such a practice ‘‘ensures 
that trial courts do not inadvertently put their stamp 
of authority’’ on a witness’s opinion, and protects 
against the jury’s being ‘‘overwhelmed by the so-called 
‘experts’.’’ Hon. Charles Richey, Proposals to Eliminate 
the Prejudicial Effect of the Use of the Word ‘‘Expert’’ 
Under the Federal Rules of Evidence in Criminal and Civil 
Jury Trials, 154 F.R.D. 537, 559 (1994) (setting forth limit-
ing instructions and a standing order employed to pro-
hibit the use of the term ‘‘expert’’ in jury trials). 

GAP Report—Proposed Amendment to Rule 702. The 
Committee made the following changes to the pub-
lished draft of the proposed amendment to Evidence 
Rule 702: 

1. The word ‘‘reliable’’ was deleted from Subpart (1) of 
the proposed amendment, in order to avoid an overlap 
with Evidence Rule 703, and to clarify that an expert 
opinion need not be excluded simply because it is based 
on hypothetical facts. The Committee Note was amend-
ed to accord with this textual change. 

2. The Committee Note was amended throughout to 
include pertinent references to the Supreme Court’s de-
cision in Kumho Tire Co. v. Carmichael, which was ren-
dered after the proposed amendment was released for 
public comment. Other citations were updated as well. 

3. The Committee Note was revised to emphasize that 
the amendment is not intended to limit the right to 
jury trial, nor to permit a challenge to the testimony 
of every expert, nor to preclude the testimony of expe-
rience-based experts, nor to prohibit testimony based 
on competing methodologies within a field of expertise. 

4. Language was added to the Committee Note to 
clarify that no single factor is necessarily dispositive 
of the reliability inquiry mandated by Evidence Rule 
702. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 702 has been amended as part of 
the restyling of the Evidence Rules to make them more 
easily understood and to make style and terminology 
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change 
any result in any ruling on evidence admissibility. 

Rule 703. Bases of an Expert’s Opinion Testi-
mony 

An expert may base an opinion on facts or 
data in the case that the expert has been made 
aware of or personally observed. If experts in the 
particular field would reasonably rely on those 
kinds of facts or data in forming an opinion on 
the subject, they need not be admissible for the 
opinion to be admitted. But if the facts or data 
would otherwise be inadmissible, the proponent 
of the opinion may disclose them to the jury 
only if their probative value in helping the jury 
evaluate the opinion substantially outweighs 
their prejudicial effect. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1937; 
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 17, 2000, eff. 
Dec. 1, 2000; Apr. 26, 2011, eff. Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

Facts or data upon which expert opinions are based 
may, under the rule, be derived from three possible 
sources. The first is the firsthand observation of the 
witness, with opinions based thereon traditionally al-
lowed. A treating physician affords an example. Rhein-
gold, The Basis of Medical Testimony, 15 Vand.L.Rev. 
473, 489 (1962). Whether he must first relate his observa-
tions is treated in Rule 705. The second source, presen-
tation at the trial, also reflects existing practice. The 
technique may be the familiar hypothetical question or 
having the expert attend the trial and hear the testi-
mony establishing the facts. Problems of determining 
what testimony the expert relied upon, when the latter 
technique is employed and the testimony is in conflict, 
may be resolved by resort to Rule 705. The third source 
contemplated by the rule consists of presentation of 
data to the expert outside of court and other than by 
his own perception. In this respect the rule is designed 
to broaden the basis for expert opinions beyond that 
current in many jurisdictions and to bring the judicial 
practice into line with the practice of the experts 
themselves when not in court. Thus a physician in his 
own practice bases his diagnosis on information from 
numerous sources and of considerable variety, includ-
ing statements by patients and relatives, reports and 
opinions from nurses, technicians and other doctors, 
hospital records, and X rays. Most of them are admissi-
ble in evidence, but only with the expenditure of sub-
stantial time in producing and examining various au-
thenticating witnesses. The physician makes life-and- 
death decisions in reliance upon them. His validation, 
expertly performed and subject to cross-examination, 
ought to suffice for judicial purposes. Rheingold, supra, 
at 531; McCormick § 15. A similar provision is California 
Evidence Code § 801(b). 

The rule also offers a more satisfactory basis for rul-
ing upon the admissibility of public opinion poll evi-
dence. Attention is directed to the validity of the tech-
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niques employed rather than to relatively fruitless in-
quiries whether hearsay is involved. See Judge 
Feinberg’s careful analysis in Zippo Mfg. Co. v. Rogers 
Imports, Inc., 216 F.Supp. 670 (S.D.N.Y. 1963) See also 
Blum et al, The Art of Opinion Research: A Lawyer’s 
Appraisal of an Emerging Service, 24 U.Chi.L.Rev. 1 
(1956); Bonynge, Trademark Surveys and Techniques 
and Their Use in Litigation, 48 A.B.A.J. 329 (1962); 
Zeisel, The Uniqueness of Survey Evidence, 45 Cornell 
L.Q. 322 (1960); Annot., 76 A.L.R.2d 919. 

If it be feared that enlargement of permissible data 
may tend to break down the rules of exclusion unduly, 
notice should be taken that the rule requires that the 
facts or data ‘‘be of a type reasonably relied upon by 
experts in the particular field.’’ The language would 
not warrant admitting in evidence the opinion of an 
‘‘accidentologist’’ as to the point of impact in an auto-
mobile collision based on statements of bystanders, 
since this requirement is not satisfied. See Comment, 
Cal.Law Rev.Comm’n, Recommendation Proposing an 
Evidence Code 148–150 (1965). 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

COMMITTEE NOTES ON RULES—2000 AMENDMENT 

Rule 703 has been amended to emphasize that when 
an expert reasonably relies on inadmissible informa-
tion to form an opinion or inference, the underlying in-
formation is not admissible simply because the opinion 
or inference is admitted. Courts have reached different 
results on how to treat inadmissible information when 
it is reasonably relied upon by an expert in forming an 
opinion or drawing an inference. Compare United States 
v. Rollins, 862 F.2d 1282 (7th Cir. 1988) (admitting, as part 
of the basis of an FBI agent’s expert opinion on the 
meaning of code language, the hearsay statements of 
an informant), with United States v. 0.59 Acres of Land, 
109 F.3d 1493 (9th Cir. 1997) (error to admit hearsay of-
fered as the basis of an expert opinion, without a limit-
ing instruction). Commentators have also taken differ-
ing views. See, e.g., Ronald Carlson, Policing the Bases of 
Modern Expert Testimony, 39 Vand.L.Rev. 577 (1986) (ad-
vocating limits on the jury’s consideration of otherwise 
inadmissible evidence used as the basis for an expert 
opinion); Paul Rice, Inadmissible Evidence as a Basis for 
Expert Testimony: A Response to Professor Carlson, 40 
Vand.L.Rev. 583 (1987) (advocating unrestricted use of 
information reasonably relied upon by an expert). 

When information is reasonably relied upon by an ex-
pert and yet is admissible only for the purpose of as-
sisting the jury in evaluating an expert’s opinion, a 
trial court applying this Rule must consider the infor-
mation’s probative value in assisting the jury to weigh 
the expert’s opinion on the one hand, and the risk of 
prejudice resulting from the jury’s potential misuse of 
the information for substantive purposes on the other. 
The information may be disclosed to the jury, upon ob-
jection, only if the trial court finds that the probative 
value of the information in assisting the jury to evalu-
ate the expert’s opinion substantially outweighs its 
prejudicial effect. If the otherwise inadmissible infor-
mation is admitted under this balancing test, the trial 
judge must give a limiting instruction upon request, in-
forming the jury that the underlying information must 
not be used for substantive purposes. See Rule 105. In 
determining the appropriate course, the trial court 
should consider the probable effectiveness or lack of ef-
fectiveness of a limiting instruction under the particu-
lar circumstances. 

The amendment governs only the disclosure to the 
jury of information that is reasonably relied on by an 
expert, when that information is not admissible for 
substantive purposes. It is not intended to affect the 
admissibility of an expert’s testimony. Nor does the 
amendment prevent an expert from relying on informa-
tion that is inadmissible for substantive purposes. 

Nothing in this Rule restricts the presentation of un-
derlying expert facts or data when offered by an ad-
verse party. See Rule 705. Of course, an adversary’s at-
tack on an expert’s basis will often open the door to a 
proponent’s rebuttal with information that was reason-
ably relied upon by the expert, even if that information 
would not have been discloseable initially under the 
balancing test provided by this amendment. Moreover, 
in some circumstances the proponent might wish to 
disclose information that is relied upon by the expert 
in order to ‘‘remove the sting’’ from the opponent’s an-
ticipated attack, and thereby prevent the jury from 
drawing an unfair negative inference. The trial court 
should take this consideration into account in applying 
the balancing test provided by this amendment. 

This amendment covers facts or data that cannot be 
admitted for any purpose other than to assist the jury 
to evaluate the expert’s opinion. The balancing test 
provided in this amendment is not applicable to facts 
or data that are admissible for any other purpose but 
have not yet been offered for such a purpose at the time 
the expert testifies. 

The amendment provides a presumption against dis-
closure to the jury of information used as the basis of 
an expert’s opinion and not admissible for any sub-
stantive purpose, when that information is offered by 
the proponent of the expert. In a multi-party case, 
where one party proffers an expert whose testimony is 
also beneficial to other parties, each such party should 
be deemed a ‘‘proponent’’ within the meaning of the 
amendment. 

GAP Report—Proposed Amendment to Rule 703. The 
Committee made the following changes to the pub-
lished draft of the proposed amendment to Evidence 
Rule 703: 

1. A minor stylistic change was made in the text, in 
accordance with the suggestion of the Style Sub-
committee of the Standing Committee on Rules of 
Practice and Procedure. 

2. The words ‘‘in assisting the jury to evaluate the ex-
pert’s opinion’’ were added to the text, to specify the 
proper purpose for offering the otherwise inadmissible 
information relied on by an expert. The Committee 
Note was revised to accord with this change in the text. 

3. Stylistic changes were made to the Committee 
Note. 

4. The Committee Note was revised to emphasize that 
the balancing test set forth in the proposal should be 
used to determine whether an expert’s basis may be dis-
closed to the jury either (1) in rebuttal or (2) on direct 
examination to ‘‘remove the sting’’ of an opponent’s 
anticipated attack on an expert’s basis. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 703 has been amended as part of 
the general restyling of the Evidence Rules to make 
them more easily understood and to make style and 
terminology consistent throughout the rules. These 
changes are intended to be stylistic only. There is no 
intent to change any result in any ruling on evidence 
admissibility. 

The Committee deleted all reference to an ‘‘infer-
ence’’ on the grounds that the deletion made the Rule 
flow better and easier to read, and because any ‘‘infer-
ence’’ is covered by the broader term ‘‘opinion.’’ Courts 
have not made substantive decisions on the basis of any 
distinction between an opinion and an inference. No 
change in current practice is intended. 

Rule 704. Opinion on an Ultimate Issue 

(a) IN GENERAL—NOT AUTOMATICALLY OBJEC-
TIONABLE. An opinion is not objectionable just 
because it embraces an ultimate issue. 

(b) EXCEPTION. In a criminal case, an expert 
witness must not state an opinion about wheth-
er the defendant did or did not have a mental 
state or condition that constitutes an element 
of the crime charged or of a defense. Those mat-
ters are for the trier of fact alone. 
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