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(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1937; Pub.
L. 98-473, title II, §406, Oct. 12, 1984, 98 Stat. 2067;
Apr. 26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The basic approach to opinions, lay and expert, in
these rules is to admit them when helpful to the trier
of fact. In order to render this approach fully effective
and to allay any doubt on the subject, the so-called
“ultimate issue’ rule is specifically abolished by the
instant rule.

The older cases often contained strictures against al-
lowing witnesses to express opinions upon ultimate is-
sues, as a particular aspect of the rule against opinions.
The rule was unduly restrictive, difficult of applica-
tion, and generally served only to deprive the trier of
fact of useful information. 7 Wigmore §§1920, 1921;
McCormick §12. The basis usually assigned for the rule,
to prevent the witness from ‘‘usurping the province of
the jury,” is aptly characterized as ‘‘empty rhetoric.”
7 Wigmore §1920, p. 17. Efforts to meet the felt needs of
particular situations led to odd verbal circumlocutions
which were said not to violate the rule. Thus a witness
could express his estimate of the criminal responsibil-
ity of an accused in terms of sanity or insanity, but not
in terms of ability to tell right from wrong or other
more modern standard. And in cases of medical causa-
tion, witnesses were sometimes required to couch their
opinions in cautious phrases of ‘“‘might or could,” rath-
er than ‘‘did,” though the result was to deprive many
opinions of the positiveness to which they were enti-
tled, accompanied by the hazard of a ruling of insuffi-
ciency to support a verdict. In other instances the rule
was simply disregarded, and, as concessions to need,
opinions were allowed upon such matters as intoxica-
tion, speed, handwriting, and value, although more pre-
cise coincidence with an ultimate issue would scarcely
be possible.

Many modern decisions illustrate the trend to aban-
don the rule completely. People v. Wilson, 25 Cal.2d 341,
153 P.2d 720 (1944), whether abortion necessary to save
life of patient; Clifford-Jacobs Forging Co. v. Industrial
Comm., 19 111.2d 236, 166 N.E.2d 582 (1960), medical causa-
tion; Dowling v. L. H. Shattuck, Inc., 91 N.H. 234, 17 A.2d
529 (1941), proper method of shoring ditch; Schweiger v.
Solbeck, 191 Or. 454, 230 P.2d 195 (1951), cause of land-
slide. In each instance the opinion was allowed.

The abolition of the ultimate issue rule does not
lower the bars so as to admit all opinions. Under Rules
701 and 702, opinions must be helpful to the trier of
fact, and Rule 403 provides for exclusion of evidence
which wastes time. These provisions afford ample as-
surances against the admission of opinions which would
merely tell the jury what result to reach, somewhat in
the manner of the oath-helpers of an earlier day. They
also stand ready to exclude opinions phrased in terms
of inadequately explored legal criteria. Thus the ques-
tion, ““‘Did T have capacity to make a will?”’ would be
excluded, while the question, ‘“Did T have sufficient
mental capacity to know the nature and extent of his
property and the natural objects of his bounty and to
formulate a rational scheme of distribution?’’” would be
allowed. McCormick §12.

For similar provisions see Uniform Rule 56(4); Cali-
fornia Evidence Code §805; Kansas Code of Civil Proce-
dures §60-456(d); New Jersey Evidence Rule 56(3).

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 704 has been amended as part of
the general restyling of the Evidence Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence
admissibility.

The Committee deleted all reference to an ‘‘infer-
ence’” on the grounds that the deletion made the Rule
flow better and easier to read, and because any ‘‘infer-
ence’’ is covered by the broader term ‘‘opinion.”” Courts
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have not made substantive decisions on the basis of any
distinction between an opinion and an inference. No
change in current practice is intended.

AMENDMENT BY PUBLIC LAW

1984—Pub. L. 98-473 designated existing provisions as
subd. (a), inserted ‘‘Except as provided in subdivision
(b)”’, and added subd. (b).

Rule 705. Disclosing the Facts or Data Underly-
ing an Expert’s Opinion

Unless the court orders otherwise, an expert
may state an opinion—and give the reasons for
it—without first testifying to the underlying
facts or data. But the expert may be required to
disclose those facts or data on cross-examina-
tion.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1938;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 22, 1993, eff.
Dec. 1, 1993; Apr. 26, 2011, eff. Dec. 1, 2011.)
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The hypothetical question has been the target of a
great deal of criticism as encouraging partisan bias, af-
fording an opportunity for summing up in the middle of
the case, and as complex and time consuming. Ladd,
Expert Testimony, 5 Vand.L.Rev. 414, 426-427 (1952).
While the rule allows counsel to make disclosure of the
underlying facts or data as a preliminary to the giving
of an expert opinion, if he chooses, the instances in
which he is required to do so are reduced. This is true
whether the expert bases his opinion on data furnished
him at secondhand or observed by him at firsthand.

The elimination of the requirement of preliminary
disclosure at the trial of underlying facts or data has
a long background of support. In 1937 the Commis-
sioners on Uniform State Laws incorporated a provi-
sion to this effect in the Model Expert Testimony Act,
which furnished the basis for Uniform Rules 57 and 58.
Rule 4515, N.Y. CPLR (McKinney 1963), provides:

‘“Unless the court orders otherwise, questions calling
for the opinion of an expert witness need not be hypo-
thetical in form, and the witness may state his opinion
and reasons without first specifying the data upon
which it is based. Upon cross-examination, he may be
required to specify the data * * *,»

See also California Evidence Code §802; Kansas Code of
Civil Procedure §§60-456, 60-457; New Jersey Evidence
Rules 57, 58.

If the objection is made that leaving it to the cross-
examiner to bring out the supporting data is essen-
tially unfair, the answer is that he is under no compul-
sion to bring out any facts or data except those unfa-
vorable to the opinion. The answer assumes that the
cross-examiner has the advance knowledge which is es-
sential for effective cross-examination. This advance
knowledge has been afforded, though imperfectly, by
the traditional foundation requirement. Rule 26(b)(4) of
the Rules of Civil Procedure, as revised, provides for
substantial discovery in this area, obviating in large
measure the obstacles which have been raised in some
instances to discovery of findings, underlying data, and
even the identity of the experts. Friedenthal, Discovery
and Use of an Adverse Party’s Expert Information, 14
Stan.L.Rev. 455 (1962).

These safeguards are reinforced by the discretionary
power of the judge to require preliminary disclosure in
any event.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

This rule, which relates to the manner of presenting
testimony at trial, is revised to avoid an arguable con-



Rule 706

flict with revised Rules 26(a)(2)(B) and 26(e)(1) of the
Federal Rules of Civil Procedure or with revised Rule 16
of the Federal Rules of Criminal Procedure, which re-
quire disclosure in advance of trial of the basis and rea-
sons for an expert’s opinions.

If a serious question is raised under Rule 702 or 703 as
to the admissibility of expert testimony, disclosure of
the underlying facts or data on which opinions are
based may, of course, be needed by the court before de-
ciding whether, and to what extent, the person should
be allowed to testify. This rule does not preclude such
an inquiry.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 705 has been amended as part of
the general restyling of the Evidence Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence
admissibility.

The Committee deleted all reference to an ‘‘infer-
ence’” on the grounds that the deletion made the Rule
flow better and easier to read, and because any ‘‘infer-
ence’’ is covered by the broader term ‘‘opinion.”” Courts
have not made substantive decisions on the basis of any
distinction between an opinion and an inference. No
change in current practice is intended.

Rule 706. Court-Appointed Expert Witnesses

(a) APPOINTMENT PROCESS. On a party’s motion
or on its own, the court may order the parties to
show cause why expert witnesses should not be
appointed and may ask the parties to submit
nominations. The court may appoint any expert
that the parties agree on and any of its own
choosing. But the court may only appoint some-
one who consents to act.

(b) EXPERT’S ROLE. The court must inform the
expert of the expert’s duties. The court may do
so in writing and have a copy filed with the
clerk or may do so orally at a conference in
which the parties have an opportunity to par-
ticipate. The expert:

(1) must advise the parties of any findings
the expert makes;

(2) may be deposed by any party;

(3) may be called to testify by the court or
any party; and

(4) may be cross-examined by any party, in-
cluding the party that called the expert.

(c) COMPENSATION. The expert is entitled to a
reasonable compensation, as set by the court.
The compensation is payable as follows:

(1) in a criminal case or in a civil case in-
volving just compensation under the Fifth
Amendment, from any funds that are provided
by law; and

(2) in any other civil case, by the parties in
the proportion and at the time that the court
directs—and the compensation is then charged
like other costs.

(d) DISCLOSING THE APPOINTMENT TO THE JURY.
The court may authorize disclosure to the jury
that the court appointed the expert.

(e) PARTIES’ CHOICE OF THEIR OWN EXPERTS.
This rule does not limit a party in calling its
own experts.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1938;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The practice of shopping for experts, the venality of
some experts, and the reluctance of many reputable ex-
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perts to involve themselves in litigation, have been
matters of deep concern. Though the contention is
made that court appointed experts acquire an aura of
infallibility to which they are not entitled. Levy, Im-
partial Medical Testimony—Revisited, 34 Temple L.Q.
416 (1961), the trend is increasingly to provide for their
use. While experience indicates that actual appoint-
ment is a relatively infrequent occurrence, the assump-
tion may be made that the availability of the procedure
in itself decreases the need for resorting to it. The ever-
present possibility that the judge may appoint an ex-
pert in a given case must inevitably exert a sobering ef-
fect on the expert witness of a party and upon the per-
son utilizing his services.

The inherent power of a trial judge to appoint an ex-
pert of his own choosing is virtually unquestioned.
Scott v. Spanjer Bros., Inc., 298 F.2d 928 (2d Cir. 1962);
Danville Tobacco Assn. v. Bryant-Buckner Associates, Inc.,
333 F.2d 202 (4th Cir. 1964); Sink, The Unused Power of
a Federal Judge to Call His Own Expert Witnesses, 29
S.Cal.L.Rev. 195 (1956); 2 Wigmore §563, 9 Id. §2484;
Annot., 95 A.L.R.2d 383. Hence the problem becomes
largely one of detail.

The New York plan is well known and is described in
Report by Special Committee of the Association of the
Bar of the City of New York: Impartial Medical Testi-
mony (1956). On recommendation of the Section of Judi-
cial Administration, local adoption of an impartial
medical plan was endorsed by the American Bar Asso-
ciation. 82 A.B.A.Rep. 184-185 (1957). Descriptions and
analyses of plans in effect in various parts of the coun-
try are found in Van Dusen, A United States District
Judge’s View of the Impartial Medical Expert System,
322 F.R.D. 498 (1963); Wick and Kightlinger, Impartial
Medical Testimony Under the Federal Civil Rules: A
Tale of Three Doctors, 34 Ins. Counsel J. 115 (1967); and
numerous articles collected in Klein, Judicial Adminis-
tration and the Legal Profession 393 (1963). Statutes
and rules include California Evidence Code §§730-733; I1-
linois Supreme Court Rule 215(d), I1l.Rev.Stat.1969, c.
110A, §215(d); Burns Indiana Stats. 1956, §9-1702; Wiscon-
sin Stats.Annot.1958, §957.27.

In the federal practice, a comprehensive scheme for
court appointed experts was initiated with the adoption
of Rule 28 of the Federal Rules of Criminal Procedure
in 1946. The Judicial Conference of the United States in
1953 considered court appointed experts in civil cases,
but only with respect to whether they should be com-
pensated from public funds, a proposal which was re-
jected. Report of the Judicial Conference of the United
States 23 (1953). The present rule expands the practice
to include civil cases.

Subdivision (a) is based on Rule 28 of the Federal
Rules of Criminal Procedure, with a few changes, main-
ly in the interest of clarity. Language has been added
to provide specifically for the appointment either on
motion of a party or on the judge’s own motion. A pro-
vision subjecting the court appointed expert to deposi-
tion procedures has been incorporated. The rule has
been revised to make definite the right of any party,
including the party calling him, to cross-examine.

Subdivision (b) combines the present provision for
compensation in criminal cases with what seems to be
a fair and feasible handling of civil cases, originally
found in the Model Act and carried from there into Uni-
form Rule 60. See also California Evidence Code
§§730-731. The special provision for Fifth Amendment
compensation cases is designed to guard against reduc-
ing constitutionally guaranteed just compensation by
requiring the recipient to pay costs. See Rule 7T1A(l) of
the Rules of Civil Procedure.

Subdivision (¢) seems to be essential if the use of court
appointed experts is to be fully effective. Uniform Rule
61 so provides.

Subdivision (d) is in essence the last sentence of Rule
28(a) of the Federal Rules of Criminal Procedure.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
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