Rule 706

flict with revised Rules 26(a)(2)(B) and 26(e)(1) of the
Federal Rules of Civil Procedure or with revised Rule 16
of the Federal Rules of Criminal Procedure, which re-
quire disclosure in advance of trial of the basis and rea-
sons for an expert’s opinions.

If a serious question is raised under Rule 702 or 703 as
to the admissibility of expert testimony, disclosure of
the underlying facts or data on which opinions are
based may, of course, be needed by the court before de-
ciding whether, and to what extent, the person should
be allowed to testify. This rule does not preclude such
an inquiry.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 705 has been amended as part of
the general restyling of the Evidence Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence
admissibility.

The Committee deleted all reference to an ‘‘infer-
ence’” on the grounds that the deletion made the Rule
flow better and easier to read, and because any ‘‘infer-
ence’’ is covered by the broader term ‘‘opinion.”” Courts
have not made substantive decisions on the basis of any
distinction between an opinion and an inference. No
change in current practice is intended.

Rule 706. Court-Appointed Expert Witnesses

(a) APPOINTMENT PROCESS. On a party’s motion
or on its own, the court may order the parties to
show cause why expert witnesses should not be
appointed and may ask the parties to submit
nominations. The court may appoint any expert
that the parties agree on and any of its own
choosing. But the court may only appoint some-
one who consents to act.

(b) EXPERT’S ROLE. The court must inform the
expert of the expert’s duties. The court may do
so in writing and have a copy filed with the
clerk or may do so orally at a conference in
which the parties have an opportunity to par-
ticipate. The expert:

(1) must advise the parties of any findings
the expert makes;

(2) may be deposed by any party;

(3) may be called to testify by the court or
any party; and

(4) may be cross-examined by any party, in-
cluding the party that called the expert.

(c) COMPENSATION. The expert is entitled to a
reasonable compensation, as set by the court.
The compensation is payable as follows:

(1) in a criminal case or in a civil case in-
volving just compensation under the Fifth
Amendment, from any funds that are provided
by law; and

(2) in any other civil case, by the parties in
the proportion and at the time that the court
directs—and the compensation is then charged
like other costs.

(d) DISCLOSING THE APPOINTMENT TO THE JURY.
The court may authorize disclosure to the jury
that the court appointed the expert.

(e) PARTIES’ CHOICE OF THEIR OWN EXPERTS.
This rule does not limit a party in calling its
own experts.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1938;
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The practice of shopping for experts, the venality of
some experts, and the reluctance of many reputable ex-
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perts to involve themselves in litigation, have been
matters of deep concern. Though the contention is
made that court appointed experts acquire an aura of
infallibility to which they are not entitled. Levy, Im-
partial Medical Testimony—Revisited, 34 Temple L.Q.
416 (1961), the trend is increasingly to provide for their
use. While experience indicates that actual appoint-
ment is a relatively infrequent occurrence, the assump-
tion may be made that the availability of the procedure
in itself decreases the need for resorting to it. The ever-
present possibility that the judge may appoint an ex-
pert in a given case must inevitably exert a sobering ef-
fect on the expert witness of a party and upon the per-
son utilizing his services.

The inherent power of a trial judge to appoint an ex-
pert of his own choosing is virtually unquestioned.
Scott v. Spanjer Bros., Inc., 298 F.2d 928 (2d Cir. 1962);
Danville Tobacco Assn. v. Bryant-Buckner Associates, Inc.,
333 F.2d 202 (4th Cir. 1964); Sink, The Unused Power of
a Federal Judge to Call His Own Expert Witnesses, 29
S.Cal.L.Rev. 195 (1956); 2 Wigmore §563, 9 Id. §2484;
Annot., 95 A.L.R.2d 383. Hence the problem becomes
largely one of detail.

The New York plan is well known and is described in
Report by Special Committee of the Association of the
Bar of the City of New York: Impartial Medical Testi-
mony (1956). On recommendation of the Section of Judi-
cial Administration, local adoption of an impartial
medical plan was endorsed by the American Bar Asso-
ciation. 82 A.B.A.Rep. 184-185 (1957). Descriptions and
analyses of plans in effect in various parts of the coun-
try are found in Van Dusen, A United States District
Judge’s View of the Impartial Medical Expert System,
322 F.R.D. 498 (1963); Wick and Kightlinger, Impartial
Medical Testimony Under the Federal Civil Rules: A
Tale of Three Doctors, 34 Ins. Counsel J. 115 (1967); and
numerous articles collected in Klein, Judicial Adminis-
tration and the Legal Profession 393 (1963). Statutes
and rules include California Evidence Code §§730-733; I1-
linois Supreme Court Rule 215(d), I1l.Rev.Stat.1969, c.
110A, §215(d); Burns Indiana Stats. 1956, §9-1702; Wiscon-
sin Stats.Annot.1958, §957.27.

In the federal practice, a comprehensive scheme for
court appointed experts was initiated with the adoption
of Rule 28 of the Federal Rules of Criminal Procedure
in 1946. The Judicial Conference of the United States in
1953 considered court appointed experts in civil cases,
but only with respect to whether they should be com-
pensated from public funds, a proposal which was re-
jected. Report of the Judicial Conference of the United
States 23 (1953). The present rule expands the practice
to include civil cases.

Subdivision (a) is based on Rule 28 of the Federal
Rules of Criminal Procedure, with a few changes, main-
ly in the interest of clarity. Language has been added
to provide specifically for the appointment either on
motion of a party or on the judge’s own motion. A pro-
vision subjecting the court appointed expert to deposi-
tion procedures has been incorporated. The rule has
been revised to make definite the right of any party,
including the party calling him, to cross-examine.

Subdivision (b) combines the present provision for
compensation in criminal cases with what seems to be
a fair and feasible handling of civil cases, originally
found in the Model Act and carried from there into Uni-
form Rule 60. See also California Evidence Code
§§730-731. The special provision for Fifth Amendment
compensation cases is designed to guard against reduc-
ing constitutionally guaranteed just compensation by
requiring the recipient to pay costs. See Rule 7T1A(l) of
the Rules of Civil Procedure.

Subdivision (¢) seems to be essential if the use of court
appointed experts is to be fully effective. Uniform Rule
61 so provides.

Subdivision (d) is in essence the last sentence of Rule
28(a) of the Federal Rules of Criminal Procedure.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
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COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 706 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

ARTICLE VIII. HEARSAY
NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

INTRODUCTORY NOTE: THE HEARSAY PROBLEM

The factors to be considered in evaluating the testi-
mony of a witness are perception, memory, and narra-
tion. Morgan, Hearsay Dangers and the Application of
the Hearsay Concept, 62 Harv.L.Rev. 177 (1948), Selected
Writings on Evidence and Trial 764, 765 (Fryer ed. 1957);
Shientag, Cross-Examination—A Judge’s Viewpoint, 3
Record 12 (1948); Strahorn, A Reconsideration of the
Hearsay Rule and Admissions, 85 U.Pa.L.Rev. 484, 485
(1937), Selected Writings, supra, 756, 757: Weinstein, Pro-
bative Force of Hearsay, 46 Iowa L.Rev. 331 (1961).
Sometimes a fourth is added, sincerity, but in fact it
seems merely to be an aspect of the three already men-
tioned.

In order to encourage the witness to do his best with
respect to each of these factors, and to expose any inac-
curacies which may enter in, the Anglo-American tra-
dition has evolved three conditions under which wit-
nesses will ideally be required to testify: (1) under oath,
(2) in the personal presence of the trier of fact, (3) sub-
ject to cross-examination.

(1) Standard procedure calls for the swearing of wit-
nesses. While the practice is perhaps less effective than
in an earlier time, no disposition to relax the require-
ment is apparent, other than to allow affirmation by
persons with scruples against taking oaths.

(2) The demeanor of the witness traditionally has
been believed to furnish trier and opponent with valu-
able clues. Universal Camera Corp. v. N.L.R.B., 340 U.S.
474, 495496, 71 S.Ct. 456, 95 L.Ed. 456 (1951); Sahm, De-
meanor Evidence: Elusive and Intangible Imponder-
ables, 47 A.B.A.J. 580 (1961), quoting numerous authori-
ties. The witness himself will probably be impressed
with the solemnity of the occasion and the possibility
of public disgrace. Willingness to falsify may reason-
ably become more difficult in the presence of the per-
son against whom directed. Rules 26 and 43(a) of the
Federal Rules of Criminal and Civil Procedure, respec-
tively, include the general requirement that testimony
be taken orally in open court. The Sixth Amendment
right of confrontation is a manifestation of these be-
liefs and attitudes.

(3) Emphasis on the basis of the hearsay rule today
tends to center upon the condition of cross-examina-
tion. All may not agree with Wigmore that cross-exam-
ination is ‘“‘beyond doubt the greatest legal engine ever
invented for the discovery of truth,” but all will agree
with his statement that it has become a ‘‘vital feature”
of the Anglo-American system. 5 Wigmore §1367, p. 29.
The belief, or perhaps hope, that cross-examination is
effective in exposing imperfections of perception, mem-
ory, and narration is fundamental. Morgan, Foreword
to Model Code of Evidence 37 (1942).

The logic of the preceding discussion might suggest
that no testimony be received unless in full compliance
with the three ideal conditions. No one advocates this
position. Common sense tells that much evidence
which is not given under the three conditions may be
inherently superior to much that is. Moreover, when
the choice is between evidence which is less than best
and no evidence at all, only clear folly would dictate an
across-the-board policy of doing without. The problem
thus resolves itself into effecting a sensible accommo-
dation between these considerations and the desirabil-
ity of giving testimony under the ideal conditions.

The solution evolved by the common law has been a
general rule excluding hearsay but subject to numerous
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exceptions under circumstances supposed to furnish
guarantees of trustworthiness. Criticisms of this
scheme are that it is bulky and complex, fails to screen
good from bad hearsay realistically, and inhibits the
growth of the law of evidence.

Since no one advocates excluding all hearsay, three
possible solutions may be considered: (1) abolish the
rule against hearsay and admit all hearsay; (2) admit
hearsay possessing sufficient probative force, but with
procedural safeguards; (3) revise the present system of
class exceptions.

(1) Abolition of the hearsay rule would be the sim-
plest solution. The effect would not be automatically
to abolish the giving of testimony under ideal condi-
tions. If the declarant were available, compliance with
the ideal conditions would be optional with either
party. Thus the proponent could call the declarant as
a witness as a form of presentation more impressive
than his hearsay statement. Or the opponent could call
the declarant to be cross-examined upon his statement.
This is the tenor of Uniform Rule 63(1), admitting the
hearsay declaration of a person ‘“‘who is present at the
hearing and available for cross-examination.”” Compare
the treatment of declarations of available declarants in
Rule 801(d)(1) of the instant rules. If the declarant were
unavailable, a rule of free admissibility would make no
distinctions in terms of degrees of noncompliance with
the ideal conditions and would exact no liquid pro quo
in the form of assurances of trustworthiness. Rule 503
of the Model Code did exactly that, providing for the
admissibility of any hearsay declaration by an unavail-
able declarant, finding support in the Massachusetts
act of 1898, enacted at the instance of Thayer,
Mass.Gen.1..1932, c. 233 §65, and in the English act of
1938, St.1938, c. 28, Evidence. Both are limited to civil
cases. The draftsmen of the Uniform Rules chose a less
advanced and more conventional position. Comment,
Uniform Rule 63. The present Advisory Committee has
been unconvinced of the wisdom of abandoning the tra-
ditional requirement of some particular assurance of
credibility as a condition precedent to admitting the
hearsay declaration of an unavailable declarant.

In criminal cases, the Sixth Amendment requirement
of confrontation would no doubt move into a large part
of the area presently occupied by the hearsay rule in
the event of the abolition of the latter. The resultant
split between civil and criminal evidence is regarded as
an undesirable development.

(2) Abandonment of the system of class exceptions in
favor of individual treatment in the setting of the par-
ticular case, accompanied by procedural safeguards,
has been impressively advocated. Weinstein, The Pro-
bative Force of Hearsay, 46 Iowa L.Rev. 331 (1961). Ad-
missibility would be determined by weighing the pro-
bative force of the evidence against the possibility of
prejudice, waste of time, and the availability of more
satisfactory evidence. The bases of the traditional
hearsay exceptions would be helpful in assessing pro-
bative force. Ladd, The Relationship of the Principles
of Exclusionary Rules of Evidence to the Problem of
Proof, 18 Minn.L.Rev. 506 (1934). Procedural safeguards
would consist of notice of intention to use hearsay, free
comment by the judge on the weight of the evidence,
and a greater measure of authority in both trial and
appellate judges to deal with evidence on the basis of
weight. The Advisory Committee has rejected this ap-
proach to hearsay as involving too great a measure of
judicial discretion, minimizing the predictability of
rulings, enhancing the difficulties of preparation for
trial, adding a further element to the already over-
complicated congeries of pre-trial procedures, and re-
quiring substantially different rules for civil and crimi-
nal cases. The only way in which the probative force of
hearsay differs from the probative force of other testi-
mony is in the absence of oath, demeanor, and cross-ex-
amination as aids in determining credibility. For a
judge to exclude evidence because he does not believe it
has been described as ‘‘altogether atypical, extraor-
dinary. * * * Chadbourn, Bentham and the Hearsay
Rule—A Benthamic View of Rule 63(4)(c) of the Uniform
Rules of Evidence, 75 Harv.L.Rev. 932, 947 (1962).
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