Page 429

him. The courts by a large majority have ruled in favor
of allowing the statement to be used under these cir-
cumstances. McCormick §37, p. 69; 3 Wigmore §1033. If,
however, the hearsay consists of former testimony or a
deposition, the possibility of calling the prior state-
ment to the attention of the witness or deponent is not
ruled out, since the opportunity to cross-examine was
available. It might thus be concluded that with former
testimony or depositions the conventional foundation
should be insisted upon. Most of the cases involve depo-
sitions, and Wigmore describes them as divided. 3
Wigmore §1031. Deposition procedures at best are cum-
bersome and expensive, and to require the laying of the
foundation may impose an undue burden. Under the
federal practice, there is no way of knowing with cer-
tainty at the time of taking a deposition whether it is
merely for discovery or will ultimately end up in evi-
dence. With respect to both former testimony and depo-
sitions the possibility exists that knowledge of the
statement might not be acquired until after the time of
the cross-examination. Moreover, the expanded admis-
sibility of former testimony and depositions under Rule
804(b)(1) calls for a correspondingly expanded approach
to impeachment. The rule dispenses with the require-
ment in all hearsay situations, which is readily admin-
istered and best calculated to lead to fair results.

Notice should be taken that Rule 26(f) of the Federal
Rules of Civil Procedure, as originally submitted by
the Advisory Committee, ended with the following:

‘% % * gnd, without having first called them to the

deponent’s attention, may show statements contradic-
tory thereto made at any time by the deponent.”
This language did not appear in the rule as promul-
gated in December, 1937. See 4 Moore’s Federal Practice
€926.01[9], 26.35 (2d ed. 1967). In 1951, Nebraska adopted
a provision strongly resembling the one stricken from
the federal rule:

“Any party may impeach any adverse deponent by
self-contradiction without having laid foundation for
such impeachment at the time such deposition was
taken.” R.S.Neb. §25-1267.07.

For similar provisions, see Uniform Rule 65; Califor-
nia Evidence Code §1202; Kansas Code of Civil Proce-
dure §60-462; New Jersey Evidence Rule 65.

The provision for cross-examination of a declarant
upon his hearsay statement is a corollary of general
principles of cross-examination. A similar provision is
found in California Evidence Code §1203.

NOTES OF COMMITTEE ON THE JUDICIARY, SENATE
REPORT No. 93-1277

Rule 906, as passed by the House and as proposed by
the Supreme Court provides that whenever a hearsay
statement is admitted, the credibility of the declarant
of the statement may be attacked, and if attacked may
be supported, by any evidence which would be admissi-
ble for those purposes if the declarant had testified as
a witness. Rule 801 defines what is a hearsay statement.
While statements by a person authorized by a party-op-
ponent to make a statement concerning the subject, by
the party-opponent’s agent or by a coconspirator of a
party—see rule 801(d)(2)(c), (d) and (e)—are tradition-
ally defined as exceptions to the hearsay rule, rule 801
defines such admission by a party-opponent as state-
ments which are not hearsay. Consequently, rule 806 by
referring exclusively to the admission of hearsay state-
ments, does not appear to allow the credibility of the
declarant to be attacked when the declarant is a co-
conspirator, agent or authorized spokesman. The com-
mittee is of the view that such statements should open
the declarant to attacks on his credibility. Indeed, the
reason such statements are excluded from the oper-
ation of rule 806 is likely attributable to the drafting
technique used to codify the hearsay rule, viz some
statements, instead of being referred to as exceptions
to the hearsay rule, are defined as statements which
are not hearsay. The phrase ‘‘or a statement defined in
rule 801(d)(2)(c), (d) and (e)” is added to the rule in
order to subject the declarant of such statements, like
the declarant of hearsay statements, to attacks on his
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credibility. [The committee considered it unnecessary
to include statements contained in rule 801(d)(2)(A) and
(B)—the statement by the party-opponent himself or
the statement of which he has manifested his adop-
tion—because the credibility of the party-opponent is
always subject to an attack on his credibility].

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT
No. 93-1597

The Senate amendment permits an attack upon the
credibility of the declarant of a statement if the state-
ment is one by a person authorized by a party-opponent
to make a statement concerning the subject, one by an
agent of a party-opponent, or one by a coconspirator of
the party-opponent, as these statements are defined in
Rules 801(d)(2)(C), (D) and (E). The House bill has no
such provision.

The Conference adopts the Senate amendment. The
Senate amendment conforms the rule to present prac-
tice.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1997
AMENDMENT

The amendment is technical. No substantive change
is intended.

GAP Report. Restylization changes in the rule were
eliminated.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 806 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 807. Residual Exception

(a) IN GENERAL. Under the following circum-
stances, a hearsay statement is not excluded by
the rule against hearsay even if the statement is
not specifically covered by a hearsay exception
in Rule 803 or 804:

(1) the statement has equivalent circumstan-
tial guarantees of trustworthiness;

(2) it is offered as evidence of a material
fact;

(3) it is more probative on the point for
which it is offered than any other evidence
that the proponent can obtain through reason-
able efforts; and

(4) admitting it will best serve the purposes
of these rules and the interests of justice.

(b) NOTICE. The statement is admissible only
if, before the trial or hearing, the proponent
gives an adverse party reasonable notice of the
intent to offer the statement and its particulars,
including the declarant’s name and address, so
that the party has a fair opportunity to meet it.

(Added Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 26,
2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON RULES

The contents of Rule 803(24) and Rule 804(b)(5) have
been combined and transferred to a new Rule 807. This
was done to facilitate additions to Rules 803 and 804. No
change in meaning is intended.

GAP Report on Rule 807. Restylization changes were
eliminated.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 807 has been amended as part of
the restyling of the Evidence Rules to make them more
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easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

ARTICLE IX. AUTHENTICATION AND
IDENTIFICATION

Rule 901. Authenticating or Identifying Evidence

(a) IN GENERAL. To satisfy the requirement of
authenticating or identifying an item of evi-
dence, the proponent must produce evidence suf-
ficient to support a finding that the item is
what the proponent claims it is.

(b) EXAMPLES. The following are examples
only—not a complete list—of evidence that sat-
isfies the requirement:

(1) Testimony of a Witness with Knowledge.
Testimony that an item is what it is claimed
to be.

(2) Nonexpert Opinion About Handwriting. A
nonexpert’s opinion that handwriting is genu-
ine, based on a familiarity with it that was
not acquired for the current litigation.

(8) Comparison by an Expert Witness or the
Trier of Fact. A comparison with an authenti-
cated specimen by an expert witness or the
trier of fact.

(4) Distinctive Characteristics and the Like.
The appearance, contents, substance, internal
patterns, or other distinctive characteristics
of the item, taken together with all the cir-
cumstances.

(5) Opinion About a Voice. An opinion identi-
fying a person’s voice—whether heard first-
hand or through mechanical or electronic
transmission or recording—based on hearing
the voice at any time under circumstances
that connect it with the alleged speaker.

(6) Evidence About a Telephone Conversation.
For a telephone conversation, evidence that a
call was made to the number assigned at the
time to:

(A) a particular person, if circumstances,
including self-identification, show that the
person answering was the one called; or

(B) a particular business, if the call was
made to a business and the call related to
business reasonably transacted over the
telephone.

(T) Evidence About Public Records. Evidence
that:
(A) a document was recorded or filed in a
public office as authorized by law; or
(B) a purported public record or statement
is from the office where items of this kind
are kept.

(8) Evidence About Ancient Documents or Data
Compilations. For a document or data compila-
tion, evidence that it:

(A) is in a condition that creates no sus-
picion about its authenticity;

(B) was in a place where, if authentic, it
would likely be; and

(C) is at least 20 years old when offered.

(9) Evidence About a Process or System. Evi-
dence describing a process or system and
showing that it produces an accurate result.

(10) Methods Provided by a Statute or Rule.
Any method of authentication or identifica-
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tion allowed by a federal statute or a rule pre-
scribed by the Supreme Court.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1943; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Subdivision (a). Authentication and identification rep-
resent a special aspect of relevancy. Michael and Adler,
Real Proof, 5 Vand.L.Rev. 344, 362 (1952); McCormick
§§179, 185; Morgan, Basic Problems of Evidence 378.
(1962). Thus a telephone conversation may be irrelevant
because on an unrelated topic or because the speaker is
not identified. The latter aspect is the one here in-
volved. Wigmore describes the need for authentication
as ‘‘an inherent logical necessity.” 7 Wigmore §2129, p.
564.

This requirement of showing authenticity or identity
fails in the category of relevancy dependent upon ful-
fillment of a condition of fact and is governed by the
procedure set forth in Rule 104(b).

The common law approach to authentication of docu-
ments has been criticized as an ‘‘attitude of agnosti-
cism,” McCormick, Cases on Evidence 388, n. 4 (3rd ed.
1956), as one which ‘‘departs sharply from men’s cus-
toms in ordinary affairs,”” and as presenting only a
slight obstacle to the introduction of forgeries in com-
parison to the time and expense devoted to proving
genuine writings which correctly show their origin on
their face, McCormick §185, pp. 395, 396. Today, such
available procedures as requests to admit and pretrial
conference afford the means of eliminating much of the
need for authentication or identification. Also, signifi-
cant inroads upon the traditional insistence on authen-
tication and identification have been made by accept-
ing as at least prima facie genuine items of the kind
treated in Rule 902, infra. However, the need for suit-
able methods of proof still remains, since criminal
cases pose their own obstacles to the use of preliminary
procedures, unforeseen contingencies may arise, and
cases of genuine controversy will still occur.

Subdivision (b). The treatment of authentication and
identification draws largely upon the experience em-
bodied in the common law and in statutes to furnish il-
lustrative applications of the general principle set
forth in subdivision (a). The examples are not intended
as an exclusive enumeration of allowable methods but
are meant to guide and suggest, leaving room for
growth and development in this area of the law.

The examples relate for the most part to documents,
with some attention given to voice communications
and computer print-outs. As Wigmore noted, no special
rules have been developed for authenticating chattels.
Wigmore, Code of Evidence §2086 (3rd ed. 1942).

It should be observed that compliance with require-
ments of authentication or identification by no means
assures admission of an item into evidence, as other
bars, hearsay for example, may remain.

Example (1). Example (1) contemplates a broad spec-
trum ranging from testimony of a witness who was
present at the signing of a document to testimony es-
tablishing narcotics as taken from an accused and ac-
counting for custody through the period until trial, in-
cluding laboratory analysis. See California Evidence
Code §1413, eyewitness to signing.

Example (2). Example (2) states conventional doctrine
as to lay identification of handwriting, which recog-
nizes that a sufficient familiarity with the handwriting
of another person may be acquired by seeing him write,
by exchanging correspondence, or by other means, to
afford a basis for identifying it on subsequent occa-
sions. McCormick §189. See also California Evidence
Code §1416. Testimony based upon familiarity acquired
for purposes of the litigation is reserved to the expert
under the example which follows.

Example (3). The history of common law restrictions
upon the technique of proving or disproving the genu-
ineness of a disputed specimen of handwriting through
comparison with a genuine specimen, by either the tes-
timony of expert witnesses or direct viewing by the
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