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Rule 1004. Admissibility of Other Evidence of 
Content 

An original is not required and other evidence 
of the content of a writing, recording, or photo-
graph is admissible if: 

(a) all the originals are lost or destroyed, 
and not by the proponent acting in bad faith; 

(b) an original cannot be obtained by any 
available judicial process; 

(c) the party against whom the original 
would be offered had control of the original; 
was at that time put on notice, by pleadings or 
otherwise, that the original would be a subject 
of proof at the trial or hearing; and fails to 
produce it at the trial or hearing; or 

(d) the writing, recording, or photograph is 
not closely related to a controlling issue. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1946; 
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

Basically the rule requiring the production of the 
original as proof of contents has developed as a rule of 
preference: if failure to produce the original is satisfac-
tory explained, secondary evidence is admissible. The 
instant rule specifies the circumstances under which 
production of the original is excused. 

The rule recognizes no ‘‘degrees’’ of secondary evi-
dence. While strict logic might call for extending the 
principle of preference beyond simply preferring the 
original, the formulation of a hierarchy of preferences 
and a procedure for making it effective is believed to 
involve unwarranted complexities. Most, if not all, that 
would be accomplished by an extended scheme of pref-
erences will, in any event, be achieved through the nor-
mal motivation of a party to present the most convinc-
ing evidence possible and the arguments and procedures 
available to his opponent if he does not. Compare 
McCormick § 207. 

Paragraph (1). Loss or destruction of the original, un-
less due to bad faith of the proponent, is a satisfactory 
explanation of nonproduction. McCormick § 201. 

Paragraph (2). When the original is in the possession 
of a third person, inability to procure it from him by 
resort to process or other judicial procedure is suffi-
cient explanation of nonproduction. Judicial procedure 
includes subpoena duces tecum as an incident to the 
taking of a deposition in another jurisdiction. No fur-
ther showing is required. See McCormick § 202. 

Paragraph (3). A party who has an original in his con-
trol has no need for the protection of the rule if put on 
notice that proof of contents will be made. He can ward 
off secondary evidence by offering the original. The no-
tice procedure here provided is not to be confused with 
orders to produce or other discovery procedures, as the 
purpose of the procedure under this rule is to afford the 
opposite party an opportunity to produce the original, 
not to compel him to do so. McCormick § 203. 

Paragraph (4). While difficult to define with precision, 
situations arise in which no good purpose is served by 
production of the original. Examples are the newspaper 
in an action for the price of publishing defendant’s ad-
vertisement, Foster-Holcomb Investment Co. v. Little Rock 
Publishing Co., 151 Ark. 449, 236 S.W. 597 (1922), and the 
streetcar transfer of plaintiff claiming status as a pas-
senger, Chicago City Ry. Co. v. Carroll, 206 Ill. 318, 68 
N.E. 1087 (1903). Numerous cases are collected in McCor-
mick § 200, p. 412, n. 1. 

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE 
REPORT NO. 93–650 

The Committee approved Rule 1004(1) in the form sub-
mitted to Congress. However, the Committee intends 
that loss or destruction of an original by another per-
son at the instigation of the proponent should be con-

sidered as tantamount to loss or destruction in bad 
faith by the proponent himself. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1004 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissibil-
ity. 

Rule 1005. Copies of Public Records to Prove 
Content 

The proponent may use a copy to prove the 
content of an official record—or of a document 
that was recorded or filed in a public office as 
authorized by law—if these conditions are met: 
the record or document is otherwise admissible; 
and the copy is certified as correct in accord-
ance with Rule 902(4) or is testified to be correct 
by a witness who has compared it with the origi-
nal. If no such copy can be obtained by reason-
able diligence, then the proponent may use 
other evidence to prove the content. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1946; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

Public records call for somewhat different treatment. 
Removing them from their usual place of keeping 
would be attended by serious inconvenience to the pub-
lic and to the custodian. As a consequence judicial de-
cisions and statutes commonly hold that no expla-
nation need be given for failure to produce the original 
of a public record. McCormick § 204; 4 Wigmore 
§§ 1215–1228. This blanket dispensation from producing 
or accounting for the original would open the door to 
the introduction of every kind of secondary evidence of 
contents of public records were it not for the preference 
given certified or compared copies. Recognition of de-
grees of secondary evidence in this situation is an ap-
propriate quid pro quo for not applying the requirement 
of producing the original. 

The provisions of 28 U.S.C. § 1733(b) apply only to de-
partments or agencies of the United States. The rule, 
however, applies to public records generally and is 
comparable in scope in this respect to Rule 44(a) of the 
Rules of Civil Procedure. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1005 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissibil-
ity. 

Rule 1006. Summaries to Prove Content 

The proponent may use a summary, chart, or 
calculation to prove the content of voluminous 
writings, recordings, or photographs that cannot 
be conveniently examined in court. The pro-
ponent must make the originals or duplicates 
available for examination or copying, or both, 
by other parties at a reasonable time and place. 
And the court may order the proponent to 
produce them in court. 
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(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1946; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

The admission of summaries of voluminous books, 
records, or documents offers the only practicable 
means of making their contents available to judge and 
jury. The rule recognizes this practice, with appro-
priate safeguards. 4 Wigmore § 1230. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1006 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissibil-
ity. 

Rule 1007. Testimony or Statement of a Party to 
Prove Content 

The proponent may prove the content of a 
writing, recording, or photograph by the testi-
mony, deposition, or written statement of the 
party against whom the evidence is offered. The 
proponent need not account for the original. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1947; 
Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 26, 2011, eff. 
Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

While the parent case, Slatterie v. Pooley, 6 M. & W. 
664, 151 Eng. Rep. 579 (Exch. 1840), allows proof of con-
tents by evidence of an oral admission by the party 
against whom offered, without accounting for nonpro-
duction of the original, the risk of inaccuracy is sub-
stantial and the decision is at odds with the purpose of 
the rule giving preference to the original. See 4 
Wigmore § 1255. The instant rule follows Professor 
McCormick’s suggestion of limiting this use of admis-
sions to those made in the course of giving testimony 
or in writing. McCormick § 208, p. 424. The limitation, of 
course, does not call for excluding evidence of an oral 
admission when nonproduction of the original has been 
accounted for and secondary evidence generally has be-
come admissible. Rule 1004, supra. 

A similar provision is contained in New Jersey Evi-
dence Rule 70(1)(h). 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendment is technical. No substantive change 
is intended. 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1007 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissibil-
ity. 

Rule 1008. Functions of the Court and Jury 

Ordinarily, the court determines whether the 
proponent has fulfilled the factual conditions for 
admitting other evidence of the content of a 
writing, recording, or photograph under Rule 
1004 or 1005. But in a jury trial, the jury deter-
mines—in accordance with Rule 104(b)—any 
issue about whether: 

(a) an asserted writing, recording, or photo-
graph ever existed; 

(b) another one produced at the trial or hear-
ing is the original; or 

(c) other evidence of content accurately re-
flects the content. 

(Pub. L. 93–595, § 1, Jan. 2, 1975, 88 Stat. 1947; Apr. 
26, 2011, eff. Dec. 1, 2011.) 

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES 

Most preliminary questions of fact in connection 
with applying the rule preferring the original as evi-
dence of contents are for the judge, under the general 
principles announced in Rule 104, supra. Thus, the ques-
tion whether the loss of the originals has been estab-
lished, or of the fulfillment of other conditions speci-
fied in Rule 1004, supra, is for the judge. However, ques-
tions may arise which go beyond the mere administra-
tion of the rule preferring the original and into the 
merits of the controversy. For example, plaintiff offers 
secondary evidence of the contents of an alleged con-
tract, after first introducing evidence of loss of the 
original, and defendant counters with evidence that no 
such contract was ever executed. If the judge decides 
that the contract was never executed and excludes the 
secondary evidence, the case is at an end without ever 
going to the jury on a central issue. Levin, Authentica-
tion and Content of Writings, 10 Rutgers L.Rev. 632, 644 
(1956). The latter portion of the instant rule is designed 
to insure treatment of these situations as raising jury 
questions. The decision is not one for uncontrolled dis-
cretion of the jury but is subject to the control exer-
cised generally by the judge over jury determinations. 
See Rule 104(b), supra. 

For similar provisions, see Uniform Rule 70(2); Kan-
sas Code of Civil Procedure § 60–467(b); New Jersey Evi-
dence Rule 70(2), (3). 

COMMITTEE NOTES ON RULES—2011 AMENDMENT 

The language of Rule 1008 has been amended as part 
of the restyling of the Evidence Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. There is no intent to 
change any result in any ruling on evidence admissibil-
ity. 

ARTICLE XI. MISCELLANEOUS RULES 

Rule 1101. Applicability of the Rules 

(a) TO COURTS AND JUDGES. These rules apply 
to proceedings before: 

• United States district courts; 
• United States bankruptcy and magistrate 

judges; 
• United States courts of appeals; 
• the United States Court of Federal Claims; 

and 
• the district courts of Guam, the Virgin Is-

lands, and the Northern Mariana Islands. 

(b) TO CASES AND PROCEEDINGS. These rules 
apply in: 

• civil cases and proceedings, including 
bankruptcy, admiralty, and maritime cases; 

• criminal cases and proceedings; and 
• contempt proceedings, except those in 

which the court may act summarily. 

(c) RULES ON PRIVILEGE. The rules on privilege 
apply to all stages of a case or proceeding. 

(d) EXCEPTIONS. These rules—except for those 
on privilege—do not apply to the following: 

(1) the court’s determination, under Rule 
104(a), on a preliminary question of fact gov-
erning admissibility; 

(2) grand-jury proceedings; and 
(3) miscellaneous proceedings such as: 

• extradition or rendition; 
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