§1425

REFERENCES IN TEXT

Section 1322a(c)(2) of this title, referred to in subsec.
(e)(4), was repealed and former section 1322a(c)(3) was
redesignated section 1322a(c)(2) by Pub. L. 106-554,
§1(a)(6) [title IX, §951(a)(3)], Dec. 21, 2000, 114 Stat. 2763,
2763A-586.

§1425. Adjustments in accrued benefits

(a) Amendment of multiemployer plan in reorga-
nization to reduce or eliminate accrued ben-
efits attributable to employer contributions
ineligible for guarantee of corporation; ad-
justment of vested benefits charge to reflect
plan amendment

(1) Notwithstanding sections 1053 and 1054 of
this title, a multiemployer plan in reorganiza-
tion may be amended in accordance with this
section, to reduce or eliminate accrued benefits
attributable to employer contributions which,
under section 1322a(b) of this title, are not eligi-
ble for the corporation’s guarantee. The preced-
ing sentence shall only apply to accrued benefits
under plan amendments (or plans) adopted after
March 26, 1980, or under collective bargaining
agreements entered into after March 26, 1980.

(2) In determining the minimum contribution
requirement with respect to a plan for a plan
year under section 1423(b) of this title, the vest-
ed benefits charge may be adjusted to reflect a
plan amendment reducing benefits under this
section or section 412(c)(8)1 of title 26, but only
if the amendment is adopted and effective no
later than 2% months after the end of the plan
year, or within such extended period as the Sec-
retary of the Treasury may prescribe by regula-
tion under section 412(c)(10)?! of title 26.

(b) Reduction of accrued benefits; notice by plan
sponsors to plan participants and bene-
ficiaries

(1) Accrued benefits may not be reduced under
this section unless—

(A) notice has been given, at least 6 months
before the first day of the plan year in which
the amendment reducing benefits is adopted,
to—

(i) plan participants and beneficiaries,

(ii) each employer who has an obligation
to contribute (within the meaning of section
1392(a) of this title) under the plan, and

(iii) each employee organization which, for
purposes of collective bargaining, represents
plan participants employed by such an em-
ployer,

that the plan is in reorganization and that, if
contributions under the plan are not in-
creased, accrued benefits under the plan will
be reduced or an excise tax will be imposed on
employers;

(B) in accordance with regulations pre-
scribed by the Secretary of the Treasury—

(i) any category of accrued benefits is not
reduced with respect to inactive participants
to a greater extent proportionally than such
category of accrued benefits is reduced with
respect to active participants,

(ii) benefits attributable to employer con-
tributions other than accrued benefits and

1See References in Text note below.

TITLE 29—LABOR

Page 610

the rate of future benefit accruals are re-
duced at least to an extent equal to the re-
duction in accrued benefits of inactive par-
ticipants, and

(iii) in any case in which the accrued bene-
fit of a participant or beneficiary is reduced
by changing the benefit form or the require-
ments which the participant or beneficiary
must satisfy to be entitled to the benefit,
such reduction is not applicable to—

(I) any participant or beneficiary in pay
status on the effective date of the amend-
ment, or the beneficiary of such a partici-
pant, or

(IT) any participant who has attained
normal retirement age, or who is within 5
years of attaining normal retirement age,
on the effective date of the amendment, or
the beneficiary of any such participant;
and

(C) the rate of employer contributions for
the plan year in which the amendment be-
comes effective and for all succeeding plan
years in which the plan is in reorganization
equals or exceeds the greater of—

(i) the rate of employer contributions, cal-
culated without regard to the amendment,
for the plan year in which the amendment
becomes effective, or

(ii) the rate of employer contributions for
the plan year preceding the plan year in
which the amendment becomes effective.

(2) The plan sponsors shall include in any no-
tice required to be sent to plan participants and
beneficiaries under paragraph (1) information as
to the rights and remedies of plan participants
and beneficiaries as well as how to contact the
Department of Labor for further information
and assistance where appropriate.

(¢) Recoupment by plan of excess benefit pay-
ment

A plan may not recoup a benefit payment
which is in excess of the amount payable under
the plan because of an amendment retroactively
reducing accrued benefits under this section.

(d) Amendment of plan to increase or restore ac-
crued benefits previously reduced or rate of
future benefit accruals; conditions, applica-
ble factors, etc.

(1)(A) A plan which has been amended to re-
duce accrued benefits under this section may be
amended to increase or restore accrued benefits,
or the rate of future benefit accruals, only if the
plan is amended to restore levels of previously
reduced accrued benefits of inactive participants
and of participants who are within 5 years of at-
taining normal retirement age to at least the
same extent as any such increase in accrued
benefits or in the rate of future benefit accruals.

(B) For purposes of this subsection, in the case
of a plan which has been amended under this
section to reduce accrued benefits—

(i) an increase in a benefit, or in the rate of
future benefit accruals, shall be considered a
benefit increase to the extent that the benefit,
or the accrual rate, is thereby increased above
the highest benefit level, or accrual rate,
which was in effect under the terms of the
plan before the effective date of the amend-
ment reducing accrued benefits, and
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(ii) an increase in a benefit, or in the rate of
future benefit accruals, shall be considered a
benefit restoration to the extent that the ben-
efit, or the accrual rate, is not thereby in-
creased above the highest benefit level, or ac-
crual rate, which was in effect under the terms
of the plan immediately before the effective
date of the amendment reducing accrued bene-
fits.

(2) If a plan is amended to partially restore
previously reduced accrued benefit levels, or the
rate of future benefit accruals, the benefits of
inactive participants shall be restored in at
least the same proportions as other accrued ben-
efits which are restored.

(3) No benefit increase under a plan may take
effect in a plan year in which an amendment re-
ducing accrued benefits under the plan, in ac-
cordance with this section, is adopted or first
becomes effective.

(4) A plan is not required to make retroactive
benefit payments with respect to that portion of
an accrued benefit which was reduced and subse-
quently restored under this section.

(e) “Inactive participant” defined

For purposes of this section, ‘‘inactive partici-
pant’” means a person not in covered service
under the plan who is in pay status under the
plan or who has a nonforfeitable benefit under
the plan.

(f) Promulgation of rules; contents, etc.

The Secretary of the Treasury may prescribe
rules under which, notwithstanding any other
provision of this section, accrued benefit reduc-
tions or benefit increases for different partici-
pant groups may be varied equitably to reflect
variations in contribution rates and other rel-
evant factors reflecting differences in nego-
tiated levels of financial support for plan benefit
obligations.

(Pub. L. 93406, title IV, §4244A, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1257;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)

REFERENCES IN TEXT

Section 412, referred to in subsec. (a)(2), was amended
generally by Pub. L. 109-280, title I, §111(a), Aug. 17,
2006, 120 Stat. 820, and as so amended, no longer con-
tains a subsec. (¢)(8) or (10).

AMENDMENTS

1989—Subsec. (a)(2). Pub. L. 101-239 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was
translated as ‘‘title 26’° thus requiring no change in
text.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§ 1426. Insolvent plans
(a) Suspension of payments of benefits; condi-
tions, amount, etc.

Notwithstanding sections 10563 and 1054 of this
title, in any case in which benefit payments
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under an insolvent multiemployer plan exceed
the resource benefit level, any such payments of
benefits which are not basic benefits shall be
suspended, in accordance with this section, to
the extent necessary to reduce the sum of such
payments and the payments of such basic bene-
fits to the greater of the resource benefit level
or the level of basic benefits, unless an alter-
native procedure is prescribed by the corpora-
tion under section 1322a(g)(5) of this title.

(b) Determination of insolvency status for plan
year; definitions

For purposes of this section, for a plan year—

(1) a multiemployer plan is insolvent if the
plan’s available resources are not sufficient to
pay benefits under the plan when due for the
plan year, or if the plan is determined to be in-
solvent under subsection (d) of this section;

(2) “‘resource benefit level”’ means the level
of monthly benefits determined under sub-
sections (¢)(1) and (3) and (d)(3) of this section
to be the highest level which can be paid out
of the plan’s available resources;

(3) ‘‘available resources’” means the plan’s
cash, marketable assets, contributions, with-
drawal liability payments, and earnings, less
reasonable administrative expenses and
amounts owed for such plan year to the cor-
poration under section 1431(b)(2) of this title;
and

(4) ‘““insolvency year’” means a plan year in
which a plan is insolvent.

(c) Determination by plan sponsor of plan in re-
organization of resource benefit level of plan
for each insolvency year; uniform applica-
tion of suspension of benefits; adjustments of
benefit payments

(1) The plan sponsor of a plan in reorganiza-
tion shall determine in writing the plan’s re-
source benefit level for each insolvency year,
based on the plan sponsor’s reasonable projec-
tion of the plan’s available resources and the
benefits payable under the plan.

(2) The suspension of benefit payments under
this section shall, in accordance with regula-
tions prescribed by the Secretary of the Treas-
ury, apply in substantially uniform proportions
to the benefits of all persons in pay status (with-
in the meaning of section 1421(b)(6) of this title)
under the plan, except that the Secretary of the
Treasury may prescribe rules under which bene-
fit suspensions for different participant groups
may be varied equitably to reflect variations in
contribution rates and other relevant factors in-
cluding differences in negotiated levels of finan-
cial support for plan benefit obligations.

(3) Notwithstanding paragraph (2), if a plan
sponsor determines in writing a resource benefit
level for a plan year which is below the level of
basic benefits, the payment of all benefits other
than basic benefits must be suspended for that
plan year.

(4)(A) If, by the end of an insolvency year, the
plan sponsor determines in writing that the
plan’s available resources in that insolvency
year could have supported benefit payments
above the resource benefit level for that insol-
vency year, the plan sponsor shall distribute the
excess resources to the participants and bene-
ficiaries who received benefit payments from
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