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Subsec. (n). Pub. L. 110-114, §2001, added subsec. (n).

2000—Subsec. (m)(1), (2). Pub. L. 106-541, §204(1), added
pars. (1) and (2) and struck out former pars. (1) and (2)
which required any cost-sharing agreement to be sub-
ject to the ability of a non-Federal interest to pay and
required the Secretary to determine ability to pay
using certain criteria and procedures.

Subsec. (m)(3)(B), (C). Pub. L. 106-541, §204(2), redesig-
nated subpar. (C) as (B) and struck out former subpar.
(B) which read as follows: ‘‘shall not consider criteria
(other than criteria described in subparagraph (A)) in
effect on the day before October 12, 1996; and’’.

1999—Subsec. (b). Pub. L. 106-53, §219(c)(1), which di-
rected insertion of the par. (1) designation and heading
before ‘“The non-Federal’”’, was executed by making the
insertion before that phrase the first place it appeared
to reflect the probable intent of Congress.

Subsec. (b)(2). Pub. L. 106-53, §219(c)(2), added par. (2).

Subsec. (d). Pub. L. 106-53, §215(a), designated exist-
ing provisions as par. (1), inserted heading, and added
par. (2).

Subsec. (A)(2)(A). Pub. L. 106-109 substituted ‘‘except
for a project for which a District Engineer’s Report is
completed by that date,” for ‘“‘or for which a feasibility
study is completed after that date,”.

1996—Subsecs. (a)(2), (b). Pub. L. 104-303, §202(a)(1)(A),
substituted ‘35 percent’ for ‘25 percent’’ wherever ap-
pearing.

Subsec. (¢)(7). Pub. L. 104-303, §210(a), added par. (7).

Subsec. (e)(1). Pub. L. 104-303, §202(a)(2), inserted at
end ‘“‘For the purpose of the preceding sentence, phys-
ical construction shall be considered to be initiated on
the date of the award of a construction contract.”

Subsec. (m). Pub. L. 104-303, §202(b)(1), reenacted
heading without change and amended text generally.
Prior to amendment, text read as follows: ‘‘Any cost-
sharing agreement under this section for flood control
or agricultural water supply shall be subject to the
ability of a non-Federal interest to pay. The ability of
any non-Federal interest to pay shall be determined by
the Secretary in accordance with procedures estab-
lished by the Secretary.”

1992—Subsec. (i). Pub. L. 102-580, §333(b)(2), sub-
stituted ‘‘Except as provided under section 2283(c) of
this title, the non-Federal” for ‘‘The non-Federal’’.

Subsec. (m). Pub. L. 102-580, §201(a), amended subsec.
(m) generally. Prior to amendment, subsec. (m) read as
follows:

‘(1) GENERAL RULE.—Any cost-sharing agreement
under this section for flood control or agricultural
water supply shall be subject to the ability of a non-
Federal interest to pay.

‘“(2) PROCEDURES.—

‘“(A) IN GENERAL.—The ability of any non-Federal
interest to pay shall be determined by the Secretary
in accordance with procedures established by the Sec-
retary.

“(B) LIMITATIONS.—The procedures established pur-
suant to this subsection shall provide for a reduction
in any non-Federal cash contribution required under
subsection (a)(2) of this section. In addition, such pro-
cedures shall provide for determination of the eligi-
bility of the non-Federal interest for a reduction in
the required cash contribution on the basis of local,
not statewide, economic and financial data.

‘(C) REGULATIONS.—Not later than 1 year after No-
vember 28, 1990, the Secretary shall issue regulations
establishing the procedures required by this para-
graph.”
1990—Subsec. (m). Pub. L. 101-640 amended subsec.

(m) generally. Prior to amendment, subsec. (m) read as
follows: ‘“‘Any cost-sharing agreement under this sec-
tion for flood control or agricultural water supply shall
be subject to the ability of a non-Federal interest to
pay. The ability of any non-Federal interest to pay
shall be determined by the Secretary in accordance
with procedures established by the Secretary.”’

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-303, title II, §202(a)(1)(B), Oct. 12, 1996, 110
Stat. 3673, provided that: ‘“The amendments made by
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subparagraph (A) [amending this section] shall apply to
any project authorized after the date of the enactment
of this Act [Oct. 12, 1996] and to any flood control
project that is not specifically authorized by Congress
for which a Detailed Project Report is approved after
such date of enactment or, in the case of a project for
which no Detailed Project Report is prepared, construc-
tion is initiated after such date of enactment.”

Pub. L. 104-303, title II, §202(b)(2), Oct. 12, 1996, 110
Stat. 3674, provided that:

‘“(A) GENERALLY.—Subject to subparagraph (C), the
amendment made by paragraph (1) [amending this sec-
tion] shall apply to any project, or separable element
thereof, with respect to which the Secretary and the
non-Federal interest enter into a project cooperation
agreement after December 31, 1997.

¢(B) AMENDMENT OF COOPERATION AGREEMENT.—If re-
quested by the non-Federal interest, the Secretary
shall amend a project cooperation agreement executed
on or before the date of the enactment of this Act [Oct.
12, 1996] to reflect the application of the amendment
made by paragraph (1) to any project for which a con-
tract for construction has not been awarded on or be-
fore such date of enactment.

‘“(C) NON-FEDERAL OPTION.—If requested by the non-
Federal interest, the Secretary shall apply the criteria
and procedures established pursuant to section 103(m)
of the Water Resources Development Act of 1986 [sub-
sec. (m) of this section] as in effect on the day before
the date of the enactment of this Act for projects that
are authorized before the date of the enactment of this
Act.”

[Reference to ‘‘project cooperation agreement’”
deemed to be reference to ‘‘project partnership agree-
ment’’, see section 2003(f)(2) of Pub. L. 110-114, set out
as a note under section 1962d-5b of Title 42, The Public
Health and Welfare.]

Pub. L. 104-303, title II, §210(b), Oct. 12, 1996, 110 Stat.
3681, provided that: ‘“The amendments made by sub-
section (a) [amending this section] apply only to
projects authorized after the date of the enactment of
this Act [Oct. 12, 1996].”

CONTINUATION OF EXISTING REGULATIONS

Pub. L. 101-640, title III, §305(b), Nov. 28, 1990, 104
Stat. 4635, provided that: ‘‘Regulations issued to carry
out section 103(m) of the Water Resources Development
Act of 1986 [33 U.S.C. 2213(m)] before the date of the en-
actment of this Act [Nov. 28, 1990] and in effect on such
date shall continue in effect until regulations are is-
sued pursuant to paragraph (2)(C) of such section, as
added by subsection (a) of this section.”

REPORTS TO CONGRESS

Pub. L. 100-71, title I, July 11, 1987, 101 Stat. 401, pro-
vided that: “The Secretary of the Army shall file a re-
port with the appropriate committees of the House of
Representatives and the Senate within ninety days
after a written request is made pursuant to the provi-
sions of subsection (m) of section 103 of Public Law
99-662 [33 U.S.C. 2213(m)] indicating the action taken on
the request. In addition, the Secretary of the Army
shall file a report with the appropriate committees of
the House of Representatives and the Senate within
ninety days after enactment of this Act [July 11, 1987]
listing any project or study falling under the provisions
of subsection (e)(1) of section 103 of Public Law 99-662.""

§ 2214. General credit for flood control

(a) Guidelines

Within one year after November 17, 1986, the
Secretary shall issue guidelines to carry out
this section, consistent with the principles and
guidelines on project formulation. The guide-
lines shall include criteria for determining
whether work carried out by non-Federal inter-
ests is compatible with a project for flood con-
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trol and procedures for making such determina-
tions. The guidelines under this section shall be
promulgated after notice in the Federal Register
and opportunity for comment.

(b) Analysis of costs and benefits

The guidelines established under subsection
(a) of this section shall provide for the Secretary
to consider, in analyzing the costs and benefits
of a proposed project for flood control, the costs
and benefits produced by any flood control work
carried out by non-Federal interests that the
Secretary determines to be compatible with the
project. For purposes of the preceding sentence
the Secretary may consider only work carried
out after the date which is 5 years before the
first obligation of funds for the reconnaissance
study for such project. In no case may work
which was carried out more than 5 years before
November 17, 1986, be considered under this sub-
section, unless otherwise provided in this Act.

(e) Crediting of non-Federal share

The guidelines established under subsection
(a) of this section shall provide for crediting the
cost of work carried out by the non-Federal in-
terests against the non-Federal share of the cost
of an authorized project for flood control as fol-
lows:

(1) Work which is carried out after the end of
the reconnaissance study and before the sub-
mission to Congress of the final report of the
Chief of Engineers on the project and which is
determined by the Secretary to be compatible
with the project shall be included as part of
the project and shall be recommended by the
Secretary in the final report for credit against
the non-Federal share of the cost of the
project.

(2) Work which is carried out after submis-
sion of the final report of the Chief of Engi-
neers to Congress and which is determined by
the Secretary to be compatible with the
project shall be considered as part of the
project and shall be credited by the Secretary
against the non-Federal share of the cost of
the project in accordance with the guidelines
promulgated pursuant to subsection (a) of this
section.

In no event may work which was carried out
more than 5 years before November 17, 1986, be
considered under this subsection, unless other-
wise provided in this Act.

(d) Procedure for work done before November
17, 1986

The Secretary shall consider, under sub-
sections (b) and (c) of this section, work carried
out before November 17, 1986, by non-Federal in-
terests on a project for flood control, if the non-
Federal interests apply to the Secretary for con-
sideration of such work not later than March 31,
1987. The Secretary shall make determinations
under subsections (b) and (c¢) of this section with
respect to such work not later than 6 months
after guidelines are issued under subsection (a)
of this section.

(e) Procedure for work done after November 17,
1986

The Secretary shall consider work carried out
after November 17, 1986, by non-Federal interests
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on a project for flood control under subsections
(b) and (c) of this section in accordance with the
guidelines issued under subsection (a) of this
section. The guidelines shall require prior ap-
proval by the Secretary of any flood control
work carried out after November 17, 1986, in
order to be considered under this section, taking
into account the economic and environmental
feasibility of the project.

(f) Limitation not applicable

Any flood control work included as part of the
non-Federal share of the cost of a project under
this section shall not be subject to the limita-
tion contained in the last sentence of section
1962d-5a(a) of title 42.

(g) Cash contribution not affected

Nothing in this section affects the require-
ment of section 2213(a)(1)(A) of this title.

(Pub. L. 99-662, title I, §104, Nov. 17, 1986, 100
Stat. 4087.)

REFERENCES IN TEXT

This Act, referred to in subsecs. (b) and (c¢), is Pub. L.
99-662, Nov. 17, 1986, 100 Stat. 4082, as amended, known
as the Water Resources Development Act of 1986. For
complete classification of this Act to the Code, see
Short Title note set out under section 2201 of this title
and Tables.

§ 2215. Feasibility studies; planning, engineering,
and design

(a) Feasibility studies
(1) Cost sharing
(A) In general

The Secretary shall not initiate any fea-
sibility study for a water resources project
after November 17, 1986, until appropriate
non-Federal interests agree, by contract, to
contribute 50 percent of the cost of the
study.

(B) Payment of cost share during period of
study

During the period of the study, the non-
Federal share of the cost of the study pay-
able under subparagraph (A) shall be 50 per-
cent of the sum of—

(i) the cost estimate for the study as
contained in the feasibility cost-sharing
agreement; and

(i1) any excess of the cost of the study
over the cost estimate if the excess results
from—

(I) a change in Federal law; or
(IT) a change in the scope of the study
requested by the non-Federal interests.

(C) Payment of cost share on authorization
of project or termination of study

(i) Project timely authorized

Except as otherwise agreed to by the
Secretary and the non-Federal interests
and subject to clause (ii), the non-Federal
share of any excess of the cost of the study
over the cost estimate (excluding any ex-
cess cost described in subparagraph (B)(ii))
shall be payable on the date on which the
Secretary and the non-Federal interests
enter into an agreement pursuant to sec-
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