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tions on whether or not to continue use of 
such areas as a means of meeting the goals 
established by subsection (a) of this section. 

(5) Effect on other laws 

Nothing in this subsection affects any re-
quirements under section 404 of the Federal 
Water Pollution Control Act (33 U.S.C. 1344) or 
section 403 of this title. 

(e) Training and certification of delineators 

(1) In general 

The Secretary is authorized to establish a 
program for the training and certification of 
individuals as wetlands delineators. As part of 
such program, the Secretary shall carry out 
demonstration projects in districts of the 
Corps of Engineers. The program shall include 
training and certification of delineators and 
procedures for expediting consideration and 
acceptance of delineations performed by cer-
tified delineators. 

(2) Reports 

The Secretary shall transmit to Congress 
periodic reports concerning the status of the 
program and any recommendations on improv-
ing the content and implementation of the 
Federal Manual for Identifying and Delineat-
ing Jurisdictional Wetlands. 

(Pub. L. 101–640, title III, § 307, Nov. 28, 1990, 104 
Stat. 4635.) 

REFERENCES IN TEXT 

The Federal Water Pollution Control Act, referred to 
in subsec. (b)(2)(A), is act June 30, 1948, ch. 758, as 
amended generally by Pub. L. 92–500, § 2, Oct. 18, 1972, 86 
Stat. 816, which is classified generally to chapter 26 
(§ 1251 et seq.) of this title. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 1251 of this title and Tables. 

CODIFICATION 

Section was enacted as part of the Water Resources 
Development Act of 1990, and not as part of the Water 
Resources Development Act of 1986 which comprises 
this chapter. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 
of law requiring submittal to Congress of any annual, 
semiannual, or other regular periodic report listed in 
House Document No. 103–7 (in which a report required 
under subsec. (e)(2) of this section is listed on page 70), 
see section 3003 of Pub. L. 104–66, as amended, set out 
as a note under section 1113 of Title 31, Money and Fi-
nance. 

WETLANDS ENHANCEMENT OPPORTUNITIES 

Pub. L. 101–640, title IV, § 409, Nov. 28, 1990, 104 Stat. 
4648, provided that: ‘‘Not later than January 20, 1992, 
the Secretary shall transmit to Congress a list which 
specifically identifies opportunities of enhancing wet-
lands in connection with construction and operation of 
water resource projects.’’ 

‘‘SECRETARY’’ DEFINED 

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 101–640, set out as a note under section 
2201 of this title. 

§ 2317a. Cooperative agreements 

(a) In general 

For the purpose of expediting the cost-effec-
tive design and construction of wetlands res-

toration that is part of an authorized water re-
sources project, the Secretary may enter into 
cooperative agreements under section 6305 of 
title 31 with nonprofit organizations with exper-
tise in wetlands restoration to carry out such 
design and construction on behalf of the Sec-
retary. 

(b) Limitations 

(1) Per project limit 

A cooperative agreement under this section 
may not obligate the Secretary to pay the 
nonprofit organization more than $1,000,000 for 
any single wetlands restoration project. 

(2) Annual limit 

The total value of work carried out under 
cooperative agreements under this section 
may not exceed $5,000,000 in any fiscal year. 

(Pub. L. 110–114, title II, § 2015, Nov. 8, 2007, 121 
Stat. 1076.) 

CODIFICATION 

Section was enacted as part of the Water Resources 
Development Act of 2007, and not as part of the Water 
Resources Development Act of 1986 which comprises 
this chapter. 

‘‘SECRETARY’’ DEFINED 

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 110–114, set out as a note under section 
2201 of this title. 

§ 2317b. Wetlands mitigation 

(1) In general 

In carrying out a water resources project that 
involves wetlands mitigation and that has im-
pacts that occur within the service area of a 
mitigation bank, the Secretary, where appro-
priate, shall first consider the use of the mitiga-
tion bank if the bank contains sufficient avail-
able credits to offset the impact and the bank is 
approved in accordance with the Federal Guid-
ance for the Establishment, Use and Operation 
of Mitigation Banks (60 Fed. Reg. 58605) or other 
applicable Federal law (including regulations). 

(2) Service area 

To the maximum extent practicable, the serv-
ice area of the mitigation bank under paragraph 
(1) shall be in the same watershed as the af-
fected habitat. 

(3) Responsibility for monitoring 

(A) In general 

Purchase of credits from a mitigation bank 
for a water resources project relieves the Sec-
retary and the non-Federal interest from re-
sponsibility for monitoring or demonstrating 
mitigation success. 

(B) Applicability 

The relief of responsibility under subpara-
graph (A) applies only in any case in which the 
Secretary determines that monitoring of miti-
gation success is being conducted by the Sec-
retary or by the owner or operator of the miti-
gation bank. 

(Pub. L. 110–114, title II, § 2036(c), Nov. 8, 2007, 121 
Stat. 1094.) 

CODIFICATION 

Section was enacted as part of the Water Resources 
Development Act of 2007, and not as part of the Water 
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Resources Development Act of 1986 which comprises 
this chapter. 

‘‘SECRETARY’’ DEFINED 

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 110–114, set out as a note under section 
2201 of this title. 

§ 2318. Flood plain management 

(a) Exclusion of elements from benefit-cost 
analysis 

The Secretary shall not include in the benefit 
base for justifying Federal flood damage reduc-
tion projects— 

(1)(A) any new or substantially improved 
structure (other than a structure necessary for 
conducting a water-dependent activity) built 
in the 100-year flood plain with a first floor 
elevation less than the 100-year flood elevation 
after July 1, 1991; or 

(B) in the case of a county substantially lo-
cated within the 100-year flood plain, any new 
or substantially improved structure (other 
than a structure necessary for conducting a 
water-dependent activity) built in the 10-year 
flood plain after July 1, 1991; and 

(2) any structure which becomes located in 
the 100-year flood plain with a first floor ele-
vation less than the 100-year flood elevation or 
in the 10-year flood plain, as the case may be, 
by virtue of constrictions placed in the flood 
plain after July 1, 1991. 

(b) Flood damage reduction benefits 

(1) In general 

In calculating the benefits of a proposed 
project for nonstructural flood damage reduc-
tion, the Secretary shall calculate the benefits 
of the nonstructural project using methods 
similar to those used for calculating the bene-
fits of structural projects, including similar 
treatment in calculating the benefits from 
losses avoided. 

(2) Avoidance of double counting 

In carrying out paragraph (1), the Secretary 
should avoid double counting of benefits. 

(c) Counties substantially located within 100- 
year flood plain 

For the purposes of subsection (a) of this sec-
tion, a county is substantially located within 
the 100-year flood plain— 

(1) if the county is comprised of lands of 
which 50 percent or more are located in the 
100-year flood plain; and 

(2) if the Secretary determines that applica-
tion of the requirement contained in sub-
section (a)(1)(A) of this section with respect to 
the county would unreasonably restrain con-
tinued economic development or unreasonably 
limit the availability of needed flood control 
measures. 

(d) Cost sharing 

Not later than January 1, 1992, the Secretary 
shall transmit to Congress a report on the fea-
sibility and advisability of increasing the non- 
Federal share of costs for new projects in areas 
where new or substantially improved structures 
and other constrictions are built or placed in 
the 100-year flood plain or the 10-year flood 

plain, as the case may be, after the initial date 
of the affected governmental unit’s entry into 
the regular program of the national flood insur-
ance program of the National Flood Insurance 
Act of 1968 [42 U.S.C. 4001 et seq.]. 

(e) Regulations 

Not later than 6 months after the date on 
which a report is transmitted to Congress under 
subsection (c) of this section, the Secretary, in 
consultation with the Director of the Federal 
Emergency Management Agency, shall issue 
regulations to implement subsection (a) of this 
section. Such regulations shall define key 
terms, such as new or substantially improved 
structure, constriction, 10-year flood plain, and 
100-year flood plain. 

(f) Applicability 

The provisions of this section shall not apply 
to any project, or separable element thereof, for 
which a final report of the Chief of Engineers 
has been forwarded to the Secretary before the 
last day of the 6-month period beginning on the 
date on which regulations are issued pursuant to 
subsection (a) of this section but not later than 
July 1, 1993. 

(Pub. L. 101–640, title III, § 308, Nov. 28, 1990, 104 
Stat. 4638; Pub. L. 106–53, title II, § 219(a), Aug. 
17, 1999, 113 Stat. 294.) 

REFERENCES IN TEXT 

The National Flood Insurance Act of 1968, referred to 
in subsec. (d), is title XIII of Pub. L. 90–448, Aug. 1, 1968, 
82 Stat. 572, as amended, which is classified principally 
to chapter 50 (§ 4001 et seq.) of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 4001 of Title 42 and Tables. 

CODIFICATION 

Section was enacted as part of the Water Resources 
Development Act of 1990, and not as part of the Water 
Resources Development Act of 1986 which comprises 
this chapter. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–53, § 219(a)(1), inserted 
‘‘Exclusion of elements from’’ before ‘‘benefit-cost’’ in 
heading. 

Subsecs. (b) to (d). Pub. L. 106–53, § 219(a)(2), (3), added 
subsec. (b) and redesignated former subsecs. (b) and (c) 
as (c) and (d), respectively. Former subsec. (d) redesig-
nated (e). 

Subsec. (e). Pub. L. 106–53, § 219(a)(2), (4), redesignated 
subsec. (d) as (e) and substituted ‘‘subsection (c)’’ for 
‘‘subsection (b)’’. Former subsec. (e) redesignated (f). 

Subsec. (f). Pub. L. 106–53, § 219(a)(2), redesignated 
subsec. (e) as (f). 

CHANGE OF NAME 

References to the Director of the Federal Emergency 
Management Agency to be considered to refer and 
apply to the Administrator of the Federal Emergency 
Management Agency, see section 612(c) of Pub. L. 
109–295, set out as a note under section 313 of Title 6, 
Domestic Security. 

TRANSFER OF FUNCTIONS 

For transfer of all functions, personnel, assets, com-
ponents, authorities, grant programs, and liabilities of 
the Federal Emergency Management Agency, including 
the functions of the Under Secretary for Federal Emer-
gency Management relating thereto, to the Federal 
Emergency Management Agency, see section 315(a)(1) 
of Title 6, Domestic Security. 
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