
Page 641 TITLE 33—NAVIGATION AND NAVIGABLE WATERS § 2318 

Resources Development Act of 1986 which comprises 
this chapter. 

‘‘SECRETARY’’ DEFINED 

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 110–114, set out as a note under section 
2201 of this title. 

§ 2318. Flood plain management 

(a) Exclusion of elements from benefit-cost 
analysis 

The Secretary shall not include in the benefit 
base for justifying Federal flood damage reduc-
tion projects— 

(1)(A) any new or substantially improved 
structure (other than a structure necessary for 
conducting a water-dependent activity) built 
in the 100-year flood plain with a first floor 
elevation less than the 100-year flood elevation 
after July 1, 1991; or 

(B) in the case of a county substantially lo-
cated within the 100-year flood plain, any new 
or substantially improved structure (other 
than a structure necessary for conducting a 
water-dependent activity) built in the 10-year 
flood plain after July 1, 1991; and 

(2) any structure which becomes located in 
the 100-year flood plain with a first floor ele-
vation less than the 100-year flood elevation or 
in the 10-year flood plain, as the case may be, 
by virtue of constrictions placed in the flood 
plain after July 1, 1991. 

(b) Flood damage reduction benefits 

(1) In general 

In calculating the benefits of a proposed 
project for nonstructural flood damage reduc-
tion, the Secretary shall calculate the benefits 
of the nonstructural project using methods 
similar to those used for calculating the bene-
fits of structural projects, including similar 
treatment in calculating the benefits from 
losses avoided. 

(2) Avoidance of double counting 

In carrying out paragraph (1), the Secretary 
should avoid double counting of benefits. 

(c) Counties substantially located within 100- 
year flood plain 

For the purposes of subsection (a) of this sec-
tion, a county is substantially located within 
the 100-year flood plain— 

(1) if the county is comprised of lands of 
which 50 percent or more are located in the 
100-year flood plain; and 

(2) if the Secretary determines that applica-
tion of the requirement contained in sub-
section (a)(1)(A) of this section with respect to 
the county would unreasonably restrain con-
tinued economic development or unreasonably 
limit the availability of needed flood control 
measures. 

(d) Cost sharing 

Not later than January 1, 1992, the Secretary 
shall transmit to Congress a report on the fea-
sibility and advisability of increasing the non- 
Federal share of costs for new projects in areas 
where new or substantially improved structures 
and other constrictions are built or placed in 
the 100-year flood plain or the 10-year flood 

plain, as the case may be, after the initial date 
of the affected governmental unit’s entry into 
the regular program of the national flood insur-
ance program of the National Flood Insurance 
Act of 1968 [42 U.S.C. 4001 et seq.]. 

(e) Regulations 

Not later than 6 months after the date on 
which a report is transmitted to Congress under 
subsection (c) of this section, the Secretary, in 
consultation with the Director of the Federal 
Emergency Management Agency, shall issue 
regulations to implement subsection (a) of this 
section. Such regulations shall define key 
terms, such as new or substantially improved 
structure, constriction, 10-year flood plain, and 
100-year flood plain. 

(f) Applicability 

The provisions of this section shall not apply 
to any project, or separable element thereof, for 
which a final report of the Chief of Engineers 
has been forwarded to the Secretary before the 
last day of the 6-month period beginning on the 
date on which regulations are issued pursuant to 
subsection (a) of this section but not later than 
July 1, 1993. 

(Pub. L. 101–640, title III, § 308, Nov. 28, 1990, 104 
Stat. 4638; Pub. L. 106–53, title II, § 219(a), Aug. 
17, 1999, 113 Stat. 294.) 

REFERENCES IN TEXT 

The National Flood Insurance Act of 1968, referred to 
in subsec. (d), is title XIII of Pub. L. 90–448, Aug. 1, 1968, 
82 Stat. 572, as amended, which is classified principally 
to chapter 50 (§ 4001 et seq.) of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 4001 of Title 42 and Tables. 

CODIFICATION 

Section was enacted as part of the Water Resources 
Development Act of 1990, and not as part of the Water 
Resources Development Act of 1986 which comprises 
this chapter. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–53, § 219(a)(1), inserted 
‘‘Exclusion of elements from’’ before ‘‘benefit-cost’’ in 
heading. 

Subsecs. (b) to (d). Pub. L. 106–53, § 219(a)(2), (3), added 
subsec. (b) and redesignated former subsecs. (b) and (c) 
as (c) and (d), respectively. Former subsec. (d) redesig-
nated (e). 

Subsec. (e). Pub. L. 106–53, § 219(a)(2), (4), redesignated 
subsec. (d) as (e) and substituted ‘‘subsection (c)’’ for 
‘‘subsection (b)’’. Former subsec. (e) redesignated (f). 

Subsec. (f). Pub. L. 106–53, § 219(a)(2), redesignated 
subsec. (e) as (f). 

CHANGE OF NAME 

References to the Director of the Federal Emergency 
Management Agency to be considered to refer and 
apply to the Administrator of the Federal Emergency 
Management Agency, see section 612(c) of Pub. L. 
109–295, set out as a note under section 313 of Title 6, 
Domestic Security. 

TRANSFER OF FUNCTIONS 

For transfer of all functions, personnel, assets, com-
ponents, authorities, grant programs, and liabilities of 
the Federal Emergency Management Agency, including 
the functions of the Under Secretary for Federal Emer-
gency Management relating thereto, to the Federal 
Emergency Management Agency, see section 315(a)(1) 
of Title 6, Domestic Security. 
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For transfer of functions, personnel, assets, and li-
abilities of the Federal Emergency Management Agen-
cy, including the functions of the Director of the Fed-
eral Emergency Management Agency relating thereto, 
to the Secretary of Homeland Security, and for treat-
ment of related references, see former section 313(1) and 
sections 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

REEVALUATION OF FLOOD CONTROL PROJECTS 

Pub. L. 106–53, title II, § 219(b), Aug. 17, 1999, 113 Stat. 
295, provided that: ‘‘At the request of a non-Federal in-
terest for a flood control project, the Secretary shall 
conduct a reevaluation of a project authorized before 
the date of enactment of this Act [Aug. 17, 1999] to con-
sider nonstructural alternatives in light of the amend-
ments made by subsection (a) [amending this section].’’ 

‘‘SECRETARY’’ DEFINED 

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 101–640, set out as a note under section 
2201 of this title. 

§ 2319. Reservoir management 

The Secretary shall ensure that, in developing 
or revising reservoir operating manuals of the 
Corps of Engineers, the Corps shall provide sig-
nificant opportunities for public participation, 
including opportunities for public hearings. The 
Secretary shall issue regulations to implement 
this section, including a requirement that all 
appropriate informational materials relating to 
proposed management decisions of the Corps be 
made available to the public sufficiently in ad-
vance of public hearings. Not later than January 
1, 1992, the Secretary shall transmit to Congress 
a report on measures taken pursuant to this sec-
tion. 

(Pub. L. 101–640, title III, § 310, Nov. 28, 1990, 104 
Stat. 4639; Pub. L. 104–303, title II, § 233, Oct. 12, 
1996, 110 Stat. 3704.) 

CODIFICATION 

Section was enacted as part of the Water Resources 
Development Act of 1990, and not as part of the Water 
Resources Development Act of 1986 which comprises 
this chapter. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–303, § 233(1), struck out 
heading and text of subsec. (a). Text read as follows: 
‘‘Not later than 2 years after November 28, 1990, the 
Secretary shall establish for major reservoirs under the 
jurisdiction of the Corps of Engineers a technical advi-
sory committee to provide to the Secretary and Corps 
of Engineers recommendations on reservoir monitoring 
and options for reservoir research. The Secretary shall 
determine the membership of the committee, except 
that the Secretary may not appoint more than 6 mem-
bers and shall ensure a predominance of members with 
appropriate academic, technical, or scientific qualifica-
tions. Members shall serve without pay, and the Sec-
retary shall provide any necessary facilities, staff, and 
other support services in accordance with the Federal 
Advisory Committee Act (5 U.S.C. App. 1 et seq.).’’ 

Subsec. (b). Pub. L. 104–303, § 233(2), struck out ‘‘(b) 
PUBLIC PARTICIPATION.—’’ before ‘‘The Secretary shall 
ensure’’, and substituted ‘‘section’’ for ‘‘subsection’’ in 
two places. 

‘‘SECRETARY’’ DEFINED 

Secretary means the Secretary of the Army, see sec-
tion 2 of Pub. L. 101–640, set out as a note under section 
2201 of this title. 

§ 2320. Protection of recreational and commercial 
uses 

(a) General rule 

In planning any water resources project, the 
Secretary shall consider the impact of the 
project on existing and future recreational and 
commercial uses in the area surrounding the 
project. 

(b) Maintenance 

Whenever the Secretary maintains, repairs, 
rehabilitates, or reconstructs a water resources 
project which will result in a change in the con-
figuration of a structure which is a part of such 
project, the Secretary, to the maximum extent 
practicable, shall carry out such maintenance, 
repair, rehabilitation, or reconstruction in a 
manner which will not adversely affect any rec-
reational use established with respect to such 
project before the date of such maintenance, re-
pair, rehabilitation, or reconstruction. 

(c) Mitigation 

(1) In general 

If maintenance, repair, rehabilitation, or re-
construction of a water resources project by 
the Secretary results in a change in the con-
figuration of any structure which is a part of 
such project and has an adverse effect on a 
recreational use established with respect to 
such project before the date of such mainte-
nance, repair, rehabilitation, or reconstruc-
tion, the Secretary, to the maximum extent 
practicable, shall take such actions as may be 
necessary to restore such recreational use or 
provide alternative opportunities for com-
parable recreational use. 

(2) Maximum amount 

The Secretary may not expend more than 
$2,000,000 in a fiscal year to carry out this sub-
section. 

(3) Termination date 

This subsection shall not be effective after 
the last day of the 5-year period beginning on 
November 28, 1990; except that the Secretary 
may complete any restoration commenced 
under this subsection on or before such last 
day. 

(d) Applicability 

(1) General rule 

Subsections (b) and (c) of this section shall 
apply to maintenance, repair, rehabilitation, 
or reconstruction for which physical construc-
tion is initiated after May 1, 1988. 

(2) Limitation 

Subsections (b) and (c) of this section shall 
not apply to any action of the Secretary which 
is necessary to discontinue the operation of a 
water resources project. 

(e) Cost sharing 

Costs incurred by the Secretary to carry out 
the objectives of this section shall be allocated 
to recreation and shall be payable by the bene-
ficiaries of the recreation. 

(Pub. L. 101–640, title III, § 313, Nov. 28, 1990, 104 
Stat. 4640.) 
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