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cations. On his own initiative, and any time, the 
Director may determine whether a substantial 
new question of patentability is raised by pat-
ents and publications discovered by him or cited 
under the provisions of section 301 or 302. The 
existence of a substantial new question of pat-
entability is not precluded by the fact that a 
patent or printed publication was previously 
cited by or to the Office or considered by the Of-
fice. 

(b) A record of the Director’s determination 
under subsection (a) of this section will be 
placed in the official file of the patent, and a 
copy promptly will be given or mailed to the 
owner of record of the patent and to the person 
requesting reexamination, if any. 

(c) A determination by the Director pursuant 
to subsection (a) of this section that no substan-
tial new question of patentability has been 
raised will be final and nonappealable. Upon 
such a determination, the Director may refund a 
portion of the reexamination fee required under 
section 302. 

(Added Pub. L. 96–517, § 1, Dec. 12, 1980, 94 Stat. 
3015; amended Pub. L. 106–113, div. B, § 1000(a)(9) 
[title IV, § 4732(a)(9)(A), (10)(A)], Nov. 29, 1999, 113 
Stat. 1536, 1501A–582; Pub. L. 107–273, div. C, title 
III, §§ 13105(a), 13206(b)(1), Nov. 2, 2002, 116 Stat. 
1900, 1905, 1906; Pub. L. 112–29, §§ 6(h)(1)(A), 20(j), 
Sept. 16, 2011, 125 Stat. 312, 335.) 

AMENDMENTS 

2011—Subsec. (a). Pub. L. 112–29, § 20(j), struck out ‘‘of 

this title’’ after ‘‘section 302’’. 

Pub. L. 112–29, § 6(h)(1)(A), substituted ‘‘section 301 or 

302’’ for ‘‘section 301 of this title’’. 

Subsec. (c). Pub. L. 112–29, § 20(j), struck out ‘‘of this 

title’’ after ‘‘section 302’’. 

2002—Subsec. (a). Pub. L. 107–273, § 13206(b)(1)(B), made 

technical correction to directory language of Pub. L. 

106–113, § 1000(a)(9) [title IV, § 4732(a)(10)(A)]. See 1999 

Amendment note below. 

Pub. L. 107–273, § 13105(a), inserted at end ‘‘The exist-

ence of a substantial new question of patentability is 

not precluded by the fact that a patent or printed pub-

lication was previously cited by or to the Office or con-

sidered by the Office.’’ 

Subsec. (b). Pub. L. 107–273, § 13206(b)(1)(A), made 

technical correction to directory language of Pub. L. 

106–113, § 1000(a)(9) [title IV, § 4732(a)(9)(A)(ii)]. See 1999 

Amendment note below. 

Subsec. (c). Pub. L. 107–273, § 13206(b)(1)(B), made tech-

nical correction to directory language of Pub. L. 

106–113, § 1000(a)(9) [title IV, § 4732(a)(10)(A)]. See 1999 

Amendment note below. 

1999—Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(a)(9)(A)(i)], substituted ‘‘Director’’ for ‘‘Commis-

sioner’’ in section catchline. 

Subsec. (a). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(a)(10)(A)], as amended by Pub. L. 107–273, 

§ 13206(b)(1)(B), substituted ‘‘Director’’ for ‘‘Commis-

sioner’’ in two places. 

Subsec. (b). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(a)(9)(A)(ii)], as amended by Pub. L. 107–273, 

§ 13206(b)(1)(A), substituted ‘‘Director’s’’ for ‘‘Commis-

sioner’s’’. 

Subsec. (c). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(a)(10)(A)], as amended by Pub. L. 107–273, 

§ 13206(b)(1)(B), substituted ‘‘Director’’ for ‘‘Commis-

sioner’’ in two places. 

EFFECTIVE DATE OF 2011 AMENDMENT 

Pub. L. 112–29, § 6(h)(1)(B), Sept. 16, 2011, 125 Stat. 312, 

provided that: ‘‘The amendment made by this para-

graph [amending this section] shall take effect upon 

the expiration of the 1-year period beginning on the 
date of the enactment of this Act [Sept. 16, 2011] and 
shall apply to any patent issued before, on, or after 
that effective date.’’ 

Amendment by section 20(j) of Pub. L. 112–29 effective 
upon the expiration of the 1-year period beginning on 
Sept. 16, 2011, and applicable to proceedings commenced 
on or after that effective date, see section 20(l) of Pub. 
L. 112–29, set out as a note under section 2 of this title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–273, div. C, title III, § 13105(b), Nov. 2, 2002, 
116 Stat. 1900, provided that: ‘‘The amendments made 
by this section [amending this section and section 312 
of this title] shall apply with respect to any determina-
tion of the Director of the United States Patent and 
Trademark Office that is made under section 303(a) or 
[former section] 312(a) [see section 314(a)] of title 35, 
United States Code, on or after the date of enactment 
of this Act [Nov. 2, 2002].’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 
after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 
of Pub. L. 106–113, set out as a note under section 1 of 
this title. 

§ 304. Reexamination order by Director 

If, in a determination made under the provi-
sions of subsection 303(a), the Director finds that 
a substantial new question of patentability af-
fecting any claim of a patent is raised, the de-
termination will include an order for reexamina-
tion of the patent for resolution of the question. 
The patent owner will be given a reasonable pe-
riod, not less than two months from the date a 
copy of the determination is given or mailed to 
him, within which he may file a statement on 
such question, including any amendment to his 
patent and new claim or claims he may wish to 
propose, for consideration in the reexamination. 
If the patent owner files such a statement, he 
promptly will serve a copy of it on the person 
who has requested reexamination under the pro-
visions of section 302. Within a period of two 
months from the date of service, that person 
may file and have considered in the reexamina-
tion a reply to any statement filed by the patent 
owner. That person promptly will serve on the 
patent owner a copy of any reply filed. 

(Added Pub. L. 96–517, § 1, Dec. 12, 1980, 94 Stat. 
3016; amended Pub. L. 106–113, div. B, § 1000(a)(9) 
[title IV, § 4732(a)(10)(A)], Nov. 29, 1999, 113 Stat. 
1536, 1501A–582; Pub. L. 107–273, div. C, title III, 
§ 13206(b)(1)(B), Nov. 2, 2002, 116 Stat. 1906; Pub. 
L. 112–29, § 20(j), Sept. 16, 2011, 125 Stat. 335.) 

AMENDMENTS 

2011—Pub. L. 112–29 struck out ‘‘of this title’’ after 
‘‘303(a)’’ and after ‘‘302’’. 

2002—Pub. L. 107–273 made technical correction to di-
rectory language of Pub. L. 106–113. See 1999 Amend-
ment note below. 

1999—Pub. L. 106–113, as amended by Pub. L. 107–273, 
substituted ‘‘Director’’ for ‘‘Commissioner’’ in section 
catchline and text. 

EFFECTIVE DATE OF 2011 AMENDMENT 

Amendment by Pub. L. 112–29 effective upon the expi-
ration of the 1-year period beginning on Sept. 16, 2011, 

and applicable to proceedings commenced on or after 

that effective date, see section 20(l) of Pub. L. 112–29, 

set out as a note under section 2 of this title. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 



Page 119 TITLE 35—PATENTS § 307 

of Pub. L. 106–113, set out as a note under section 1 of 

this title. 

§ 305. Conduct of reexamination proceedings 

After the times for filing the statement and 
reply provided for by section 304 have expired, 
reexamination will be conducted according to 
the procedures established for initial examina-
tion under the provisions of sections 132 and 133. 
In any reexamination proceeding under this 
chapter, the patent owner will be permitted to 
propose any amendment to his patent and a new 
claim or claims thereto, in order to distinguish 
the invention as claimed from the prior art cited 
under the provisions of section 301, or in re-
sponse to a decision adverse to the patentability 
of a claim of a patent. No proposed amended or 
new claim enlarging the scope of a claim of the 
patent will be permitted in a reexamination pro-
ceeding under this chapter. All reexamination 
proceedings under this section, including any 
appeal to the Patent Trial and Appeal Board, 
will be conducted with special dispatch within 
the Office. 

(Added Pub. L. 96–517, § 1, Dec. 12, 1980, 94 Stat. 
3016; amended Pub. L. 98–622, title II, § 204(c), 
Nov. 8, 1984, 98 Stat. 3388; Pub. L. 112–29, §§ 3(j)(1), 
20(j), Sept. 16, 2011, 125 Stat. 290, 335.) 

AMENDMENTS 

2011—Pub. L. 112–29, § 20(j), struck out ‘‘of this title’’ 

after ‘‘304’’, after ‘‘133’’, and after ‘‘301’’. 

Pub. L. 112–29, § 3(j)(1), substituted ‘‘Patent Trial and 

Appeal Board’’ for ‘‘Board of Patent Appeals and Inter-

ferences’’. 

1984—Pub. L. 98–622, § 204(c), substituted ‘‘Patent Ap-

peals and Interferences’’ for ‘‘Appeals’’. 

EFFECTIVE DATE OF 2011 AMENDMENT 

Amendment by section 3(j)(1) of Pub. L. 112–29 effec-

tive upon the expiration of the 18-month period begin-

ning on Sept. 16, 2011, and applicable to certain applica-

tions for patent and any patents issuing thereon, see 

section 3(n) of Pub. L. 112–29, set out as an Effective 

Date of 2011 Amendment; Savings Provisions note 

under section 100 of this title. 

Amendment by section 20(j) of Pub. L. 112–29 effective 

upon the expiration of the 1-year period beginning on 

Sept. 16, 2011, and applicable to proceedings commenced 

on or after that effective date, see section 20(l) of Pub. 

L. 112–29, set out as a note under section 2 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–622 effective three months 

after Nov. 8, 1984, see section 207 of Pub. L. 98–622, set 

out as a note under section 41 of this title. 

§ 306. Appeal 

The patent owner involved in a reexamination 
proceeding under this chapter may appeal under 
the provisions of section 134, and may seek court 
review under the provisions of sections 141 to 
144, with respect to any decision adverse to the 
patentability of any original or proposed amend-
ed or new claim of the patent. 

(Added Pub. L. 96–517, § 1, Dec. 12, 1980, 94 Stat. 
3016; amended Pub. L. 112–29, §§ 6(h)(2)(A), 20(j), 
Sept. 16, 2011, 125 Stat. 312, 335.) 

AMENDMENTS 

2011—Pub. L. 112–29, § 20(j), struck out ‘‘of this title’’ 

after ‘‘134’’ and after ‘‘144’’. 

Pub. L. 112–29, § 6(h)(2)(A), substituted ‘‘144’’ for ‘‘145’’. 

EFFECTIVE DATE OF 2011 AMENDMENT 

Pub. L. 112–29, § 6(h)(2)(B), Sept. 16, 2011, 125 Stat. 312, 

provided that: ‘‘The amendment made by this para-

graph [amending this section] shall take effect on the 

date of the enactment of this Act [Sept. 16, 2011] and 

shall apply to any appeal of a reexamination before the 

Board of Patent Appeals and Interferences or the Pat-

ent Trial and Appeal Board that is pending on, or 

brought on or after, the date of the enactment of this 

Act.’’ 
Amendment by section 20(j) of Pub. L. 112–29 effective 

upon the expiration of the 1-year period beginning on 

Sept. 16, 2011, and applicable to proceedings commenced 

on or after that effective date, see section 20(l) of Pub. 

L. 112–29, set out as a note under section 2 of this title. 

§ 307. Certificate of patentability, unpatent-
ability, and claim cancellation 

(a) In a reexamination proceeding under this 
chapter, when the time for appeal has expired or 
any appeal proceeding has terminated, the Di-
rector will issue and publish a certificate can-
celing any claim of the patent finally deter-
mined to be unpatentable, confirming any claim 
of the patent determined to be patentable, and 
incorporating in the patent any proposed 
amended or new claim determined to be patent-
able. 

(b) Any proposed amended or new claim deter-
mined to be patentable and incorporated into a 
patent following a reexamination proceeding 
will have the same effect as that specified in 
section 252 for reissued patents on the right of 
any person who made, purchased, or used within 
the United States, or imported into the United 
States, anything patented by such proposed 
amended or new claim, or who made substantial 
preparation for the same, prior to issuance of a 
certificate under the provisions of subsection (a) 
of this section. 

(Added Pub. L. 96–517, § 1, Dec. 12, 1980, 94 Stat. 
3016; amended Pub. L. 103–465, title V, § 533(b)(8), 
Dec. 8, 1994, 108 Stat. 4990; Pub. L. 106–113, div. B, 
§ 1000(a)(9) [title IV, § 4732(a)(10)(A)], Nov. 29, 
1999, 113 Stat. 1536, 1501A–582; Pub. L. 107–273, 
div. C, title III, § 13206(b)(1)(B), Nov. 2, 2002, 116 
Stat. 1906; Pub. L. 112–29, § 20(j), Sept. 16, 2011, 125 
Stat. 335.) 

AMENDMENTS 

2011—Subsec. (b). Pub. L. 112–29 struck out ‘‘of this 

title’’ after ‘‘252’’. 
2002—Subsec. (a). Pub. L. 107–273 made technical cor-

rection to directory language of Pub. L. 106–113. See 

1999 Amendment note below. 
1999—Subsec. (a). Pub. L. 106–113, as amended by Pub. 

L. 107–273, substituted ‘‘Director’’ for ‘‘Commissioner’’. 
1994—Subsec. (b). Pub. L. 103–465 substituted ‘‘used 

within the United States, or imported into the United 

States, anything’’ for ‘‘used anything’’. 

EFFECTIVE DATE OF 2011 AMENDMENT 

Amendment by Pub. L. 112–29 effective upon the expi-

ration of the 1-year period beginning on Sept. 16, 2011, 

and applicable to proceedings commenced on or after 

that effective date, see section 20(l) of Pub. L. 112–29, 

set out as a note under section 2 of this title. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

this title. 
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