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(c) CIviL ACTIONS To COMPEL ISSUANCE OF OR-
DERS.—An employee of a railroad carrier en-
gaged in interstate or foreign commerce who
may be exposed to imminent physical injury
during that employment because of the Sec-
retary’s failure, without any reasonable basis, to
issue an order under subsection (a) of this sec-
tion, or the employee’s authorized representa-
tive, may bring a civil action against the Sec-
retary in a district court of the United States to
compel the Secretary to issue an order. The ac-
tion must be brought in the judicial district in
which the emergency situation is alleged to
exist, in which that employing carrier has its
principal executive office, or for the District of
Columbia. The Secretary’s failure to issue an
order under subsection (a) of this section may be
reviewed only under section 706 of title 5.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 864;
Pub. L. 110432, div. A, title III, §304, Oct. 16,
2008, 122 Stat. 4879.)

HISTORICAL AND REVISION NOTES

gggggg Source (U.S. Code) Source (Statutes at Large)
20104(a) ...... 45:432(a), (d). Oct. 16, 1970, Pub. L. 91-458,
§203, 84 Stat. 972; restated
Oct. 10, 1980, Pub. L.
96-423, §3, 94 Stat. 1811.
20104(b) ...... 45:432(b), (¢).
20104(c) ...... 45:432(e).

In subsection (a)(1), the words ‘‘or both” are omitted
as surplus. The words ‘‘immediately may order restric-
tions and prohibitions . . . that may be necessary to
abate the situation” are substituted for ‘“‘may imme-
diately issue an order . . . imposing such restrictions
or prohibitions as may be necessary to bring about the
abatement of such emergency situation” to eliminate
unnecessary words.

In subsection (a)(2), the words ‘‘or a combination of
conditions and practices’” are added for consistency
with paragraph (1). The words ‘‘(as determined by the
Secretary)’”’ are omitted as surplus. The last sentence is
substituted for 45:432(d) (last sentence) for clarity.

In subsection (b), the words ‘‘the Secretary” are
added for clarity.

In subsection (c¢), the words ‘‘issue an order” are sub-
stituted for ‘‘seek relief”’ for consistency in this sec-
tion. The words ‘“The action must be brought in the ju-
dicial district” are substituted for ‘‘for the judicial dis-
trict” for consistency in the revised title.

AMENDMENTS

2008—Subsec. (a)(1). Pub. L. 110432 substituted
‘“‘death, personal injury, or significant harm to the en-
vironment’’ for ‘‘death or personal injury’’.

§20105. State participation

(a) INVESTIGATIVE AND SURVEILLANCE ACTIVI-
TIES.—The Secretary concerned may prescribe
investigative and surveillance activities nec-
essary to enforce the safety regulations pre-
scribed and orders issued by the Secretary?! that
apply to railroad equipment, facilities, rolling
stock, and operations in a State. The State may
participate in those activities when the safety
practices for railroad equipment, facilities, roll-
ing stock, and operations in the State are regu-
lated by a State authority and the authority
submits to the Secretary concerned an annual

180 in original. Probably should be ‘“Secretary concerned’.
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certification as provided in subsection (b) of this
section.
(b) ANNUAL CERTIFICATION.—(1) A State
authority’s annual certification must include—
(A) a certification that the authority—

(i) has regulatory jurisdiction over the
safety practices for railroad equipment, fa-
cilities, rolling stock, and operations in the
State;

(ii) was given a copy of each safety regula-
tion prescribed and order issued by the Sec-
retary concerned, that applies to the equip-
ment, facilities, rolling stock, or operations,
as of the date of certification; and

(iii) is conducting the investigative and
surveillance activities prescribed by the Sec-
retary concerned under subsection (a) of this
section; and

(B) a report, in the form the Secretary con-
cerned prescribes by regulation, that in-
cludes—

(i) the name and address of each railroad
carrier subject to the safety jurisdiction of
the authority;

(ii) each accident or incident reported dur-
ing the prior 12 months by a railroad carrier
involving a fatality, personal injury requir-
ing hospitalization, or property damage of
more than $750 (or a higher amount pre-
scribed by the Secretary concerned), and a
summary of the authority’s investigation of
the cause and circumstances surrounding
the accident or incident;

(iii) the record maintenance, reporting,
and inspection practices conducted by the
authority to aid the Secretary concerned in
enforcing railroad safety regulations pre-
scribed and orders issued by the Secretary
concerned, including the number of inspec-
tions made of railroad equipment, facilities,
rolling stock, and operations by the author-
ity during the prior 12 months; and

(iv) other information the Secretary con-
cerned requires.

(2) An annual certification applies to a safety
regulation prescribed or order issued after the
date of the certification only if the State au-
thority submits an appropriate certification to
provide the necessary investigative and surveil-
lance activities.

(3) If, after receipt of an annual certification,
the Secretary concerned decides the State au-
thority is not complying satisfactorily with the
investigative and surveillance activities pre-
scribed under subsection (a) of this section, the
Secretary concerned may reject any part of the
certification or take other appropriate action to
achieve adequate enforcement. The Secretary
concerned must give the authority notice and an
opportunity for a hearing before taking action
under this paragraph. When the Secretary con-
cerned gives notice, the burden of proof is on the
authority to show that it is complying satisfac-
torily with the investigative and surveillance
activities prescribed by the Secretary con-
cerned.

(c) AGREEMENT WHEN CERTIFICATION NOT RE-
CEIVED.—(1) If the Secretary concerned does not
receive an annual certification under subsection
(a) of this section related to any railroad equip-
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ment, facility, rolling stock, or operation, the
Secretary concerned may make an agreement
with a State authority for the authority to pro-
vide any part of the investigative and surveil-
lance activities prescribed by the Secretary con-
cerned as necessary to enforce the safety regula-
tions and orders applicable to the equipment, fa-
cility, rolling stock, or operation.

(2) The Secretary concerned may terminate
any part of an agreement made under this sub-
section on finding that the authority has not
provided every part of the investigative and sur-
veillance activities to which the agreement re-
lates. The Secretary concerned must give the
authority notice and an opportunity for a hear-
ing before making such a finding. The finding
and termination shall be published in the Fed-
eral Register and may not become effective for
at least 15 days after the date of publication.

(d) AGREEMENT FOR INVESTIGATIVE AND SUR-
VEILLANCE ACTIVITIES.—In addition to providing
for State participation under this section, the
Secretary concerned may make an agreement
with a State to provide investigative and sur-
veillance activities related to the duties under
chapters 203-213 of this title (in the case of the
Secretary of Transportation) and duties under
section 114 of this title (in the case of the Sec-
retary of Homeland Security).

(e) PAYMENT.—On application by a State au-
thority that has submitted a certification under
subsections (a) and (b) of this section or made an
agreement under subsection (c¢) or (d) of this sec-
tion, the Secretary concerned shall pay not
more than 50 percent of the cost of the person-
nel, equipment, and activities of the authority
needed, during the next fiscal year, to carry out
a safety program under the certification or
agreement. However, the Secretary concerned
may pay an authority only when the authority
assures the Secretary concerned that it will pro-
vide the remaining cost of the safety program
and that the total State money expended for the
safety program, excluding grants of the United
States Government, will be at least as much as
the average amount expended for the fiscal
years that ended June 30, 1969, and June 30, 1970.

(f) MONITORING.—The Secretary concerned
may monitor State investigative and surveil-
lance practices and carry out other inspections
and investigations necessary to help enforce this
chapter (in the case of the Secretary of Trans-
portation) and duties under section 114 of this
title (in the case of the Secretary of Homeland
Security).

(g) DEFINITIONS.—In this section—

(1) the term ‘‘safety’ includes security; and
(2) the term ‘‘Secretary concerned’ means—

(A) the Secretary of Transportation, with
respect to railroad safety matters concern-
ing such Secretary under laws administered
by that Secretary; and

(B) the Secretary of Homeland Security,
with respect to railroad safety matters con-
cerning such Secretary under laws adminis-
tered by that Secretary.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 864;
Pub. L. 107-296, title XVII, §1710(a), Nov. 25, 2002,
116 Stat. 2319.)
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HISTORICAL AND REVISION NOTES

I;ggg;gz Source (U.S. Code) Source (Statutes at Large)
20105(2) ...... 45:435(a) (1st sen- Oct. 16, 1970, Pub. L. 91-458,
tence related to §206(a) (1st sentence), (b),
authority for (), 84 Stat. 972, 973, 974;
State participa- Nov. 16, 1990, Pub. L.
tion). 101-615, §28(a)(1)—(3), (b),
(c), 104 Stat. 3276, 3277.
20105(b) 45:435(a) (1st sen-
(1)(A). tence related to
contents of cer-
tification).
20105(b) 45:435(b) (1st sen-
(LH(B). tence).
20105(b)(2) .. | 45:435(f).
20105(b)(3) .. | 45:435(b) (2d-last
sentences).
20105(¢) ...... 45:435(c). Oct. 16, 1970, Pub. L. 91-458,
8326((:)’ (e), 84 Stat. 973,
20105(d) ...... 45:435(2). Oct. 16, 1970, Pub. L. 91-458,
84 Stat. 971, §206(g); added
Oct. 10, 1980, Pub. L.
96-423, §4(a), 94 Stat. 1812.
20105(e) ...... 45:435(d). Oct. 16, 1970, Pub. L. 91-458,
§206(d), 84 Stat. 974; Oct.
10, 1980, Pub. L. 96-423,
§4(b), 94 Stat. 1812.
20105(f) ....... 45:435(e).

In subsection (a), the first sentence is added for clar-
ity.

In subsection (b)(1)(A)(iii), the words ‘‘as necessary
for the enforcement by him of each rule, regulation,
order, and standard referred to in paragraph (2) of this
subsection, as interpreted by the Secretary’ are omit-
ted as surplus.

In subsection (b)(1)(B)(i) and (ii), the words ‘‘railroad
carrier” are substituted for ‘‘railroad” because of the
definition of ‘‘railroad carrier’ in section 20102 of the
revised title.

In subsection (b)(1)(B)(iii), the words ‘‘a detail of’’ are
omitted as surplus.

In subsection (b)(3), the text of 45:435(b) (2d sentence)
and the words ‘‘as he deems”’, ‘‘reasonable’, and ‘‘with
respect to such safety rules, regulations, orders, and
standards’ are omitted as surplus.

In subsection (¢)(1), the word ‘‘enforce’ is substituted
for ‘‘obtain compliance with’ for clarity and consist-
ency in this section.

In subsection (e), the words ‘‘out of funds appro-
priated pursuant to this subchapter or otherwise made
available”, ‘“‘reasonably’’, and ‘‘satisfactory’ are omit-
ted as surplus. The words ‘‘will be at least as much as
the average amount expended’ are substituted for “‘will
be maintained at a level which does not fall below the
average level of such expenditures’ for clarity and to
eliminate unnecessary words.

AMENDMENTS

2002—Subsec. (a). Pub. L. 107-296, §1710(a)(2), sub-
stituted ‘‘the Secretary concerned” for ‘‘the Secretary’’
in second sentence.

Pub. L. 107-296, §1710(a)(1), substituted ‘‘The Sec-
retary concerned’ for ‘‘The Secretary of Transpor-
tation’ in first sentence.

Subsecs. (b), (c). Pub. L. 107-296, §1710(a)(2), sub-
stituted ‘‘Secretary concerned” for ‘‘Secretary’ wher-
ever appearing.

Subsec. (d). Pub. L. 107296, §1710(a)(2), (3), sub-
stituted ‘‘Secretary concerned’ for ‘‘Secretary’” and
“‘duties under chapters 203-213 of this title (in the case
of the Secretary of Transportation) and duties under
section 114 of this title (in the case of the Secretary of
Homeland Security)” for ‘‘Secretary’s duties under
chapters 203-213 of this title’.

Subsec. (e). Pub. L. 107-296, §1710(a)(2), substituted
‘‘Secretary concerned” for ‘‘Secretary’ wherever ap-
pearing.

Subsec. (f). Pub. L. 107-296, §1710(a)(2), (4), substituted
“Secretary concerned’ for ‘‘Secretary’ and ‘‘chapter
(in the case of the Secretary of Transportation) and du-
ties under section 114 of this title (in the case of the
Secretary of Homeland Security)’’ for ‘‘chapter”’.
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Subsec. (g). Pub. L. 107-296, §1710(a)(5), added subsec.
(®.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective 60 days after
Nov. 25, 2002, see section 4 of Pub. L. 107-296, set out as
an Effective Date note under section 101 of Title 6, Do-
mestic Security.

§20106. Preemption

(a) NATIONAL UNIFORMITY OF REGULATION.—(1)
Laws, regulations, and orders related to railroad
safety and laws, regulations, and orders related
to railroad security shall be nationally uniform
to the extent practicable.

(2) A State may adopt or continue in force a
law, regulation, or order related to railroad safe-
ty or security until the Secretary of Transpor-
tation (with respect to railroad safety matters),
or the Secretary of Homeland Security (with re-
spect to railroad security matters), prescribes a
regulation or issues an order covering the sub-
ject matter of the State requirement. A State
may adopt or continue in force an additional or
more stringent law, regulation, or order related
to railroad safety or security when the law, reg-
ulation, or order—

(A) is necessary to eliminate or reduce an es-
sentially local safety or security hazard;

(B) is not incompatible with a law, regula-
tion, or order of the United States Govern-
ment; and

(C) does not unreasonably burden interstate
commerce.

(b) CLARIFICATION REGARDING STATE LAW
CAUSES OF ACTION.—(1) Nothing in this section
shall be construed to preempt an action under
State law seeking damages for personal injury,
death, or property damage alleging that a
party—

(A) has failed to comply with the Federal
standard of care established by a regulation or
order issued by the Secretary of Transpor-
tation (with respect to railroad safety mat-
ters), or the Secretary of Homeland Security
(with respect to railroad security matters),
covering the subject matter as provided in
subsection (a) of this section;

(B) has failed to comply with its own plan,
rule, or standard that it created pursuant to a
regulation or order issued by either of the Sec-
retaries; or

(C) has failed to comply with a State law,
regulation, or order that is not incompatible
with subsection (a)(2).

(2) This subsection shall apply to all pending
State law causes of action arising from events
or activities occurring on or after January 18,
2002.

(c) JURISDICTION.—Nothing in this section cre-
ates a Federal cause of action on behalf of an in-
jured party or confers Federal question jurisdic-
tion for such State law causes of action.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 866;
Pub. L. 107-296, title XVII, §1710(c), Nov. 25, 2002,
116 Stat. 2319; Pub. L. 110-53, title XV, §1528,
Aug. 3, 2007, 121 Stat. 453.)
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HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
20106 .......... 45:434. Oct. 16, 1970, Pub. L. 91-458,
§205, 84 Stat. 972.

In this section, before clause (1), the words ‘‘The Con-
gress declares that’” are omitted as unnecessary. In
clause (3), the word ‘‘unreasonably’ is substituted for
‘‘undue’ for consistency in the revised title and with
other titles of the United States Code.

AMENDMENTS

2007—Pub. L. 110-53 amended section generally. Prior
to amendment, text of section read as follows: ‘‘Laws,
regulations, and orders related to railroad safety and
laws, regulations, and orders related to railroad secu-
rity shall be nationally uniform to the extent prac-
ticable. A State may adopt or continue in force a law,
regulation, or order related to railroad safety or secu-
rity until the Secretary of Transportation (with re-
spect to railroad safety matters), or the Secretary of
Homeland Security (with respect to railroad security
matters), prescribes a regulation or issues an order cov-
ering the subject matter of the State requirement. A
State may adopt or continue in force an additional or
more stringent law, regulation, or order related to rail-
road safety or security when the law, regulation, or
order—
‘(1) is necessary to eliminate or reduce an essen-
tially local safety or security hazard;
‘“(2) is not incompatible with a law, regulation, or
order of the United States Government; and
‘“(3) does not unreasonably burden interstate com-
merce.”’
2002—Pub. L. 107-296, §1710(c), in introductory provi-
sions, in first sentence inserted ‘‘and laws, regulations,
and orders related to railroad security’ after ‘‘safety’’,
in second sentence substituted ‘‘Transportation (with
respect to railroad safety matters), or the Secretary of
Homeland Security (with respect to railroad security
matters),” for ‘“Transportation’”, and in second and
third sentences inserted ‘‘or security’ after ‘‘order re-
lated to railroad safety’’.
Par. (1). Pub. L. 107-296, §1710(c)(2), inserted ‘‘or secu-
rity”’ after ‘‘safety’’.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective 60 days after
Nov. 25, 2002, see section 4 of Pub. L. 107-296, set out as
an Effective Date note under section 101 of Title 6, Do-
mestic Security.

§20107. Inspection and investigation

(a) GENERAL.—To carry out this part, the Sec-
retary of Transportation may take actions the
Secretary considers necessary, including—

(1) conduct investigations, make reports,
issue subpenas, require the production of docu-
ments, take depositions, and prescribe record-
keeping and reporting requirements; and

(2) delegate to a public entity or qualified
person the inspection, examination, and test-
ing of railroad equipment, facilities, rolling
stock, operations, and persons.

(b) ENTRY AND INSPECTION.—In carrying out
this part, an officer, employee, or agent of the
Secretary, at reasonable times and in a reason-
able way, may enter and inspect railroad equip-
ment, facilities, rolling stock, operations, and
relevant records. When requested, the officer,
employee, or agent shall display proper creden-
tials. During an inspection, the officer, em-
ployee, or agent is an employee of the United
States Government under chapter 171 of title 28.
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