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make contracts for safety, procurement, man-
agement, and financial compliance reviews 
and audits of a recipient of amounts under 
paragraph (1). 

(3) The Federal Government shall pay the 
entire cost of carrying out a contract under 
this subsection. 

(c) ACCESS TO SITES AND RECORDS.—Each recip-
ient of assistance under this chapter shall pro-
vide the Secretary and a contractor the Sec-
retary chooses under subsection (b) of this sec-
tion with access to the construction sites and 
records of the recipient when reasonably nec-
essary. 

(Added Pub. L. 110–432, div. B, title III, § 301(a), 
Oct. 16, 2008, 122 Stat. 4941.) 

§ 24404. Use of capital grants to finance first-dol-
lar liability of grant project 

Notwithstanding the requirements of section 
24402 of this chapter, the Secretary of Transpor-
tation may approve the use of a capital assist-
ance grant under this chapter to fund self-in-
sured retention of risk for the first tier of liabil-
ity insurance coverage for rail passenger service 
associated with the grant, but the coverage may 
not exceed $20,000,000 per occurrence or 
$20,000,000 in aggregate per year. 

(Added Pub. L. 110–432, div. B, title III, § 301(a), 
Oct. 16, 2008, 122 Stat. 4942.) 

§ 24405. Grant conditions 

(a) BUY AMERICA.—(1) The Secretary of Trans-
portation may obligate an amount that may be 
appropriated to carry out this chapter for a 
project only if the steel, iron, and manufactured 
goods used in the project are produced in the 
United States. 

(2) The Secretary of Transportation may 
waive paragraph (1) of this subsection if the Sec-
retary finds that— 

(A) applying paragraph (1) would be incon-
sistent with the public interest; 

(B) the steel, iron, and goods produced in the 
United States are not produced in a sufficient 
and reasonably available amount or are not of 
a satisfactory quality; 

(C) rolling stock or power train equipment 
cannot be bought and delivered in the United 
States within a reasonable time; or 

(D) including domestic material will in-
crease the cost of the overall project by more 
than 25 percent. 

(3) For purposes of this subsection, in calculat-
ing the components’ costs, labor costs involved 
in final assembly shall not be included in the 
calculation. 

(4) If the Secretary determines that it is nec-
essary to waive the application of paragraph (1) 
based on a finding under paragraph (2), the Sec-
retary shall, before the date on which such find-
ing takes effect— 

(A) publish in the Federal Register a de-
tailed written justification as to why the 
waiver is needed; and 

(B) provide notice of such finding and an op-
portunity for public comment on such finding 
for a reasonable period of time not to exceed 
15 days. 

(5) Not later than December 31, 2012, the Sec-
retary shall submit to the Committee on Trans-
portation and Infrastructure of the House of 
Representatives and the Committee on Com-
merce, Science, and Transportation of the Sen-
ate a report on any waivers granted under para-
graph (2). 

(6) The Secretary of Transportation may not 
make a waiver under paragraph (2) of this sub-
section for goods produced in a foreign country 
if the Secretary, in consultation with the United 
States Trade Representative, decides that the 
government of that foreign country— 

(A) has an agreement with the United States 
Government under which the Secretary has 
waived the requirement of this subsection; and 

(B) has violated the agreement by discrimi-
nating against goods to which this subsection 
applies that are produced in the United States 
and to which the agreement applies. 

(7) A person is ineligible to receive a contract 
or subcontract made with amounts authorized 
under this chapter if a court or department, 
agency, or instrumentality of the Government 
decides the person intentionally— 

(A) affixed a ‘‘Made in America’’ label, or a 
label with an inscription having the same 
meaning, to goods sold in or shipped to the 
United States that are used in a project to 
which this subsection applies but not produced 
in the United States; or 

(B) represented that goods described in sub-
paragraph (A) of this paragraph were produced 
in the United States. 

(8) The Secretary may not impose any limita-
tion on assistance provided under this chapter 
that restricts a State from imposing more strin-
gent requirements than this subsection on the 
use of articles, materials, and supplies mined, 
produced, or manufactured in foreign countries 
in projects carried out with that assistance or 
restricts a recipient of that assistance from 
complying with those State-imposed require-
ments. 

(9) The Secretary may allow a manufacturer 
or supplier of steel, iron, or manufactured goods 
to correct after bid opening any certification of 
noncompliance or failure to properly complete 
the certification (but not including failure to 
sign the certification) under this subsection if 
such manufacturer or supplier attests under 
penalty of perjury that such manufacturer or 
supplier submitted an incorrect certification as 
a result of an inadvertent or clerical error. The 
burden of establishing inadvertent or clerical 
error is on the manufacturer or supplier. 

(10) A party adversely affected by an agency 
action under this subsection shall have the right 
to seek review under section 702 of title 5. 

(11) The requirements of this subsection shall 
only apply to projects for which the costs exceed 
$100,000. 

(b) OPERATORS DEEMED RAIL CARRIERS AND EM-
PLOYERS FOR CERTAIN PURPOSES.—A person that 
conducts rail operations over rail infrastructure 
constructed or improved with funding provided 
in whole or in part in a grant made under this 
chapter shall be considered a rail carrier as de-
fined in section 10102(5) of this title for purposes 
of this title and any other statute that adopts 
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