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title 40, United States Code) that is purchased for in-

clusion in a covered system, and the loss of integrity

of which could result in a supply chain risk for a cov-
ered system.

‘“(3) COVERED PROCUREMENT.—The term
procurement’ means—

‘“(A) a source selection for a covered system or a
covered item of supply involving either a perform-
ance specification, as provided in section
3306(a)(3)(B) of title 41, United States Code, or an
evaluation factor, as provided in section 3306(b)(1)
of such title, relating to supply chain risk;

‘“(B) the consideration of proposals for and issu-
ance of a task or delivery order for a covered sys-
tem or a covered item of supply, as provided in sec-
tion 4106(d)(3) of title 41, United States Code, where
the task or delivery order contract concerned in-
cludes a contract clause establishing a requirement
relating to supply chain risk; or

‘(C) any contract action involving a contract for
a covered system or a covered item of supply where
such contract includes a clause establishing re-
quirements relating to supply chain risk.

‘“(4) COVERED PROCUREMENT ACTION.—The term ‘cov-
ered procurement action’ means any of the following
actions, if the action takes place in the course of con-
ducting a covered procurement:

‘“(A) The exclusion of a source that fails to meet
qualifications standards established in accordance
with the requirements of section 3311 of title 41,
United States Code, for the purpose of reducing sup-
ply chain risk in the acquisition of covered sys-
tems.

‘(B) The exclusion of a source that fails to
achieve an acceptable rating with regard to an eval-
uation factor providing for the consideration of
supply chain risk in the evaluation of proposals for
the award of a contract or the issuance of a task or
delivery order.

‘(C) The decision to withhold consent for a con-
tractor to subcontract with a particular source or
to direct a contractor for a covered system to ex-
clude a particular source from consideration for a
subcontract under the contract.

‘“(5) COVERED SYSTEM.—The term ‘covered system’
means a national security system, as that term is de-
fined in section 3542(b) of title 44, United States Code.

‘“(6) SUPPLY CHAIN RISK.—The term ‘supply chain
risk’ means the risk that an adversary may sabotage,
maliciously introduce unwanted function, or other-
wise subvert the design, integrity, manufacturing,
production, distribution, installation, operation, or
maintenance of a covered system so as to surveil,
deny, disrupt, or otherwise degrade the function, use,
or operation of such system.

‘“(b) AUTHORITY.—Subject to subsection (¢) and in
consultation with the Director of National Intel-
ligence, the head of a covered agency may, in conduct-
ing intelligence and intelligence-related activities—

‘(1) carry out a covered procurement action; and

‘4(2) limit, notwithstanding any other provision of
law, in whole or in part, the disclosure of information
relating to the basis for carrying out a covered pro-
curement action.

*‘(c) DETERMINATION AND NOTIFICATION.—The head of a
covered agency may exercise the authority provided in
subsection (b) only after—

‘(1) any appropriate consultation with procurement
or other relevant officials of the covered agency;

‘“(2) making a determination in writing, which may
be in classified form, that—

““(A) use of the authority in subsection (b)(1) is
necessary to protect national security by reducing
supply chain risk;

‘(B) less intrusive measures are not reasonably
available to reduce such supply chain risk; and

‘“(C) in a case where the head of the covered agen-
cy plans to limit disclosure of information under
subsection (b)(2), the risk to national security due
to the disclosure of such information outweighs the
risk due to not disclosing such information;
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‘“(3) notifying the Director of National Intelligence
that there is a significant supply chain risk to the
covered system concerned, unless the head of the cov-
ered agency making the determination is the Direc-
tor of National Intelligence; and

‘(4) providing a notice, which may be in classified
form, of the determination made under paragraph (2)
to the congressional intelligence committees that in-
cludes a summary of the basis for the determination,
including a discussion of less intrusive measures that
were considered and why they were not reasonably
available to reduce supply chain risk.

‘‘(d) DELEGATION.—The head of a covered agency may
not delegate the authority provided in subsection (b) or
the responsibility to make a determination under sub-
section (c) to an official below the level of the service
acquisition executive for the agency concerned.

““(e) SAVINGS.—The authority under this section is in
addition to any other authority under any other provi-
sion of law. The authority under this section shall not
be construed to alter or effect the exercise of any other
provision of law.

‘(f) EFFECTIVE DATE.—The requirements of this sec-
tion shall take effect on the date that is 180 days after
the date of the enactment of this Act [Jan. 3, 2012] and
shall apply to contracts that are awarded on or after
such date.

‘“(g) SUNSET.—The authority provided in this section
shall expire on the date that section 806 of the Ike
Skelton National Defense Authorization Act for Fiscal
Year 2011 (Public Law 111-383; 10 U.S.C. 2304 note) ex-
pires.”

[For definitions of ‘‘intelligence community’’ and
‘‘congressional intelligence committees’ as used in sec-
tion 309 of Pub. L. 112-87, set out above, see section 2
of Pub. L. 112-87, set out as a note under section 40la
of this title.]

§403-2a. Construction of intelligence community
facilities; Presidential authorization

(a) No project for the construction of any fa-
cility, or improvement to any facility, having
an estimated Federal cost in excess of $300,000,
may be undertaken in any fiscal year unless spe-
cifically identified as a separate item in the
President’s annual fiscal year budget request or
otherwise specifically authorized and appro-
priated if such facility or improvement would be
used primarily by personnel of the intelligence
community.

(b) As used in this section, the term ‘‘intel-
ligence community’” has the same meaning
given that term in section 401a(4) of this title.

(Pub. L. 103-335, title VIII, §8131, Sept. 30, 1994,
108 Stat. 2653.)

CODIFICATION

Section was enacted as part of the Department of De-
fense Appropriations Act, 1995, and not as part of the
National Security Act of 1947 which comprises this
chapter.

§403-2b. Limitation on construction of facilities
to be used primarily by intelligence commu-
nity

(a) In general

(1) In general

Except as provided in subsection (b) of this
section, no project for the construction of any
facility to be used primarily by personnel of
any component of the intelligence community
which has an estimated Federal cost in excess
of $5,000,000 may be undertaken in any fiscal
year unless such project is specifically identi-
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