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policy for carrying out future defense environ-
mental management matters of the Department
of Energy. The policy shall specify each officer
within the Department with responsibilities for
carrying out that policy and, for each such offi-
cer, the nature and extent of those responsibil-
ities.

(2) In paragraph (1), the term ‘‘future defense
environmental management matter’ means any
environmental cleanup project, decontamina-
tion and decommissioning project, waste man-
agement project, or related activity that arises
out of the activities of the Department in carry-
ing out programs necessary for national secu-
rity and is to be commenced after November 24,
2003. However, such term does not include any
such project or activity the responsibility for
which has been assigned, as of November 24, 2003,
to the Environmental Management program of
the Department.

(b) Reflection in budget

For fiscal year 2006 and each fiscal year there-
after, the Secretary shall ensure that the budget
justification materials submitted to Congress in
support of the Department of Energy budget for
such fiscal year (as submitted with the budget of
the President under section 1105(a) of title 31)
reflect the policy required by subsection (a).

(e) Consultation

The Secretary shall carry out this section in
consultation with the Administrator for Nuclear
Security and the Under Secretary of Energy for
Energy, Science, and Environment.

(d) Report

The Secretary shall include with the budget
justification materials submitted to Congress in
support of the Department of Energy budget for
fiscal year 2005 (as submitted with the budget of
the President under section 1105(a) of title 31) a
report on the policy that the Secretary plans to
have in effect under subsection (a) as of October
1, 2005. The report shall specify the officers and
responsibilities referred to in subsection (a).

(Pub. L. 108-136, div. C, title XXXI, §3132, Nov.
24, 2003, 117 Stat. 1750.)

CODIFICATION

Section was enacted as part of the National Defense
Authorization Act for Fiscal Year 2004, and not as part
of the Atomic Energy Defense Act which comprises this
chapter.

PART B—CLOSURE OF FACILITIES

§2601. Projects to accelerate closure activities at
defense nuclear facilities

(a) In general

The Secretary of Energy shall select and carry
out closure-acceleration projects in accordance
with this section.

(b) Purpose

The purpose of a closure-acceleration project
shall be, within a fixed period of time, to clean
up or decommission a Department of Energy de-
fense nuclear facility or portion thereof and to
make the facility safe by stabilizing, consolidat-
ing, treating, or removing nuclear materials
from the facility in order to reduce significantly
or eliminate future costs at the facility.
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(c) Eligible projects

(1) The Secretary of Energy may establish a
closure-acceleration project as eligible for selec-
tion under subsection (e) by—

(A) developing a plan for the project that
meets the criteria under paragraph (2); and

(B) determining that the project will achieve
significant long-term cost savings to the Fed-
eral Government from the baseline cost esti-
mate made by the Department of Energy for
the project.

(2) A plan for a closure-acceleration project
under this section shall—

(A) define a clear, delineated scope of work
for completion of the project;

(B) demonstrate that, with respect to the
site of the proposed project, there is a regu-
latory agreement between the Department of
Energy and other appropriate authorities for
the implementation of environmental remedi-
ation requirements that would allow for suc-
cessful completion of the project;

(C) demonstrate, to the maximum extent
possible, the support of State and local elected
officials and the public for the project;

(D) contain performance-based provisions to
be included in the contract for the project, in-
cluding—

(i) clearly stated and results-oriented per-
formance criteria and measures;

(ii) appropriate incentives for the contrac-
tor to meet and exceed the performance cri-
teria effectively and efficiently;

(iii) appropriate criteria and incentives for
the contractor to seek and engage sub-
contractors who may more effectively and
efficiently perform either unique and tech-
nologically challenging tasks or routine and
interchangeable services;

(iv) specific incentives for cost savings;

(v) financial accountability; and

(vi) when appropriate, reduction of fee for
failure to meet minimum performance cri-
teria and standards;

(E) demonstrate that the project will use
new and innovative cleanup and waste man-
agement technology with potential for appli-
cation to other locations and facilities with-
out requiring the development of new tech-
nologies; and

(F) demonstrate that the project can be
completed within 10 years from the date of its
selection.

(d) Program administration

The Secretary of Energy, acting through the
Assistant Secretary for Environmental Manage-
ment, shall implement a program to carry out
the provisions of this section.

(e) Selection of projects

(1) The Secretary of Energy shall select clo-
sure-acceleration projects to be carried out
under this section from among those projects es-
tablished as eligible under subsection (c) that
will result in the most significant long-term
cost savings to the Government and the most
significant reduction of imminent risk.

(2) For each project selected, the Secretary
shall submit to Congress a report setting forth
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the reasons why the project was selected, based
on the criteria under subsection (c)(2) and para-
graph (1) of this subsection.

(f) Multiyear contracts

Notwithstanding subsections (a) and (e) of sec-
tion 3903 of title 41, the Secretary of Energy may
enter into multiyear contracts to carry out
projects selected under this section for up to 10
program years.

(g) Funding

(1) In the budget submitted to Congress under
section 1105(a) of title 31 each year, the Presi-
dent shall set forth funds for carrying out clo-
sure-acceleration projects under this section as
a separate item in the environmental restora-
tion and waste management account of the De-
partment of Energy budget.

(2) Funds appropriated for purposes of carry-
ing out projects under this section shall remain
available until expended.

(3) If a closure-acceleration project is being
carried out at a defense nuclear facility with
funds appropriated for such projects, the Sec-
retary of Energy may not reduce the funds
otherwise allocated to that defense nuclear fa-
cility for environmental restoration and waste
management by reason of the funds being used
for the project at that facility.

(4) Funds appropriated for purposes of carry-
ing out projects under this section may not be
used for an item for which Congress has specifi-
cally denied funds or for a new program or
project that has not been authorized by Con-
gress.

(h) Annual report

The Secretary of Energy shall submit each
year to Congress a report on the status of each
closure-acceleration project being carried out
under this section. The report shall include, for
each such project, the following:

(1) A description of the funding already pro-
vided for the project.

(2) A description of the extent of the clean-
up, decommissioning, stabilization, consolida-
tion, treatment, or removal activities com-
pleted.

(3) A comparison of the actual results of the
project to the original proposal and the actual
cost of the project to the originally proposed
cost.

(4) A description of the funding needed in fu-
ture fiscal years for completion of the project.

(i) Duration of program

No closure-acceleration project selected under
this section may be carried out after September
23, 2011.

(j) Savings provision

Nothing in this section may be construed to
affect statutory requirements for an environ-
mental restoration or waste management activ-
ity or project or to modify or otherwise affect
applicable statutory or regulatory environ-
mental restoration and waste management re-
quirements, including substantive standards in-
tended to protect public health and the environ-
ment, nor shall anything in this section be con-
strued to preempt or impair any local land use
planning or zoning authority or State authority.
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(Pub. L. 107-314, div. D, title XLIV, §4421, for-
merly Pub. L. 104-201, div. C, title XXXI, §3143,
Sept. 23, 1996, 110 Stat. 2836; renumbered Pub. L.
107-314, div. D, title XLIV, §4421, and amended
Pub. L. 108-136, div. C, title XXXI, §3141(g)(11),
Nov. 24, 2003, 117 Stat. 1766.)

CODIFICATION

In subsec. (f), ‘‘subsections (a) and (e) of section 3903
of title 41>’ substituted for ‘‘section 304B(d) of the Fed-
eral Property and Administrative Services Act of 1949
(41 U.S.C. 254c(d))” on authority of Pub. L. 111-350,
§6(c), Jan. 4, 2011, 124 Stat. 3854, which Act enacted
Title 41, Public Contracts.

Section was formerly classified to section 7274n of
Title 42, The Public Health and Welfare, prior to re-
numbering by Pub. L. 108-136.

AMENDMENTS

2003—Subsec. (i). Pub. L. 108-136, §3141(g)(11)(D), sub-
stituted ‘‘September 23, 2011”° for ‘‘the expiration of the
15-year period beginning on September 23, 1996"°.

DEFENSE SITE ACCELERATION COMPLETION

Pub. L. 108-375, div. C, title XXXI, §3116, Oct. 28, 2004,
118 Stat. 2162, provided that:

‘“(a) IN GENERAL.—Notwithstanding the provisions of
the Nuclear Waste Policy Act of 1982 [42 U.S.C. 10101 et
seq.], the requirements of section 202 of the Energy Re-
organization Act of 1974 [42 U.S.C. 5842], and other laws
that define classes of radioactive waste, with respect to
material stored at a Department of Energy site at
which activities are regulated by a covered State pur-
suant to approved closure plans or permits issued by
the State, the term ‘high-level radioactive waste’ does
not include radioactive waste resulting from the re-
processing of spent nuclear fuel that the Secretary of
Energy (in this section referred to as the ‘Secretary’),
in consultation with the Nuclear Regulatory Commis-
sion (in this section referred to as the ‘Commission’),
determines—

‘(1) does not require permanent isolation in a deep
geologic repository for spent fuel or high-level radio-
active waste;

‘(2) has had highly radioactive radionuclides re-
moved to the maximum extent practical; and

“(3)(A) does not exceed concentration limits for
Class C low-level waste as set out in section 61.55 of
title 10, Code of Federal Regulations, and will be dis-
posed of—

‘(i) in compliance with the performance objec-
tives set out in subpart C of part 61 of title 10, Code
of Federal Regulations; and

‘“(ii) pursuant to a State-approved closure plan or
State-issued permit, authority for the approval or
issuance of which is conferred on the State outside
of this section; or
“(B) exceeds concentration limits for Class C low-

level waste as set out in section 61.55 of title 10, Code

of Federal Regulations, but will be disposed of—

“(1) in compliance with the performance objec-
tives set out in subpart C of part 61 of title 10, Code
of Federal Regulations;

‘‘(ii) pursuant to a State-approved closure plan or
State-issued permit, authority for the approval or
issuance of which is conferred on the State outside
of this section; and

‘“(iii) pursuant to plans developed by the Sec-
retary in consultation with the Commission.

“(b) MONITORING BY NUCLEAR REGULATORY COMMIS-
SION.—(1) The Commission shall, in coordination with
the covered State, monitor disposal actions taken by
the Department of Energy pursuant to subparagraphs
(A) and (B) of subsection (a)(3) for the purpose of assess-
ing compliance with the performance objectives set out
in subpart C of part 61 of title 10, Code of Federal Regu-
lations.

‘“(2) If the Commission considers any disposal actions
taken by the Department of Energy pursuant to those
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subparagraphs to be not in compliance with those per-
formance objectives, the Commission shall, as soon as
practicable after discovery of the noncompliant condi-
tions, inform the Department of Energy, the covered
State, and the following congressional committees:

‘“(A) The Committee on Armed Services, the Com-
mittee on Energy and Commerce, and the Committee
on Appropriations of the House of Representatives.

‘“(B) The Committee on Armed Services, the Com-
mittee on Energy and Natural Resources, the Com-
mittee on Environment and Public Works, and the
Committee on Appropriations of the Senate.

‘“(3) For fiscal year 2005, the Secretary shall, from
amounts available for defense site acceleration comple-
tion, reimburse the Commission for all expenses, in-
cluding salaries, that the Commission incurs as a result
of performance under subsection (a) and this subsection
for fiscal year 2005. The Department of Energy and the
Commission may enter into an interagency agreement
that specifies the method of reimbursement. Amounts
received by the Commission for performance under sub-
section (a) and this subsection may be retained and
used for salaries and expenses associated with those ac-
tivities, notwithstanding section 3302 of title 31, United
States Code, and shall remain available until expended.

‘“(4) For fiscal years after 2005, the Commission shall
include in the budget justification materials submitted
to Congress in support of the Commission budget for
that fiscal year (as submitted with the budget of the
President under section 1105(a) of title 31, United
States Code) the amounts required, not offset by reve-
nues, for performance under subsection (a) and this
subsection.

“(c) INAPPLICABILITY TO CERTAIN MATERIALS.—Sub-
section (a) shall not apply to any material otherwise
covered by that subsection that is transported from the
covered State.

‘(d) COVERED STATES.—For purposes of this section,
the following States are covered States:

‘(1) The State of South Carolina.

‘“(2) The State of Idaho.

‘‘(e) CONSTRUCTION.—(1) Nothing in this section shall
impair, alter, or modify the full implementation of any
Federal Facility Agreement and Consent Order or other
applicable consent decree for a Department of Energy
site.

‘“(2) Nothing in this section establishes any precedent
or is binding on the State of Washington, the State of
Oregon, or any other State not covered by subsection
(d) for the management, storage, treatment, and dis-
position of radioactive and hazardous materials.

‘(3) Nothing in this section amends the definition of
‘transuranic waste’ or regulations for repository dis-
posal of transuranic waste pursuant to the Waste Isola-
tion Pilot Plant Land Withdrawal Act [Pub. L. 102-579,
106 Stat. 4777] or part 191 of title 40, Code of Federal
Regulations.

‘‘(4) Nothing in this section shall be construed to af-
fect in any way the obligations of the Department of
Energy to comply with section 4306A of the Atomic En-
ergy Defense Act (50 U.S.C. 2567).

““(5) Nothing in this section amends the West Valley
Demonstration Act [Pub. L. 96-368] (42 U.S.C. 2121a
[2021a] note).

“(f) JupICIAL REVIEW.—Judicial review shall be avail-
able in accordance with chapter 7 of title 5, United
States Code, for the following:

‘(1) Any determination made by the Secretary or
any other agency action taken by the Secretary pur-
suant to this section.

‘“(2) Any failure of the Commission to carry out its
responsibilities under subsection (b).”’

SANDIA NATIONAL LABORATORIES

Pub. L. 108-199, div. H, §127, Jan. 23, 2004, 118 Stat. 440,
provided that: ‘‘Funds appropriated in this, or any
other Act hereafter, may not be obligated to pay, on
behalf of the United States or a contractor or sub-
contractor of the United States, to post a bond or ful-
fill any other financial responsibility requirement re-
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lating to closure or post-closure care and monitoring of
Sandia National Laboratories and properties held or
managed by Sandia National Laboratories prior to im-
plementation of closure or post-closure monitoring.
The State of New Mexico or any other entity may not
enforce against the United States or a contractor or
subcontractor of the United States, in this year or any
other fiscal year, a requirement to post bond or any
other financial responsibility requirement relating to
closure or post-closure care and monitoring of Sandia
National Laboratories in New Mexico and properties
held or managed by Sandia National Laboratories in
New Mexico.”

§2602. Reports in connection with permanent
closures of Department of Energy defense
nuclear facilities

(a) Training and job placement services plan

Not later than 120 days before a Department of
Energy defense nuclear facility (as defined in
section 2286g of title 42) permanently ceases all
production and processing operations, the Sec-
retary of Energy must submit to the Commit-
tees on Armed Services of the Senate and the
House of Representatives a report containing a
discussion of the training and job placement
services needed to enable the employees at such
facility to obtain employment in the environ-
mental remediation and cleanup activities at
such facility. The discussion shall include the
actions that should be taken by the contractor
operating and managing such facility to provide
retraining and job placement services to em-
ployees of such contractor.

(b) Closure report

Upon the permanent cessation of production
operations at a Department of Energy defense
nuclear facility, the Secretary of Energy shall
submit to Congress a report containing—

(1) a complete survey of environmental prob-
lems at the facility;

(2) budget quality data indicating the cost of
environmental restoration and other remedi-
ation and cleanup efforts at the facility; and

(3) a discussion of the proposed cleanup
schedule.

(Pub. L. 107-314, div. D, title XLIV, §4422, for-
merly Pub. L. 101-189, div. C, title XXXI, §3156,
Nov. 29, 1989, 103 Stat. 1683; renumbered Pub. L.
107-314, div. D, title XLIV, §4422, and amended
Pub. L. 108-136, div. C, title XXXI, §3141(g)(12),
Nov. 24, 2003, 117 Stat. 1766.)

CODIFICATION

Section was formerly classified to section 7274b of
Title 42, The Public Health and Welfare, prior to re-
numbering by Pub. L. 108-136.

AMENDMENTS
2003—Pub. L. 108-136, §3141(g)(12)(D), made technical
amendment to section catchline.

PART C—PRIVATIZATION

§2611. Defense environmental management pri-
vatization projects

(a) Authority to enter into contracts

The Secretary of Energy may, using funds au-
thorized to be appropriated by section 3102(i) of
the National Defense Authorization Act for Fis-
cal Year 1998 (Public Law 105-85) for a project re-
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