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(ITT) direct testimony from the witness is
not available as a practical matter, taking
into consideration the physical location of
the witness, the unique circumstances of
military and intelligence operations dur-
ing hostilities, and the adverse impacts on
military or intelligence operations that
would likely result from the production of
the witness; and

(IV) the general purposes of the rules of
evidence and the interests of justice will
best be served by admission of the state-
ment into evidence.

(4)(A) The accused in a military commission
under this chapter who exercises the right to
self-representation under paragraph (2)(D) shall
conform the accused’s deportment and the con-
duct of the defense to the rules of evidence, pro-
cedure, and decorum applicable to trials by mili-
tary commission.

(B) Failure of the accused to conform to the
rules described in subparagraph (A) may result
in a partial or total revocation by the military
judge of the right of self-representation under
paragraph (2)(D). In such case, the military
counsel of the accused or an appropriately au-
thorized civilian counsel shall perform the func-
tions necessary for the defense.

(c) DELEGATION OF AUTHORITY TO PRESCRIBE
REGULATIONS.—The Secretary of Defense may
delegate the authority of the Secretary to pre-
scribe regulations under this chapter.

(d) NoTiICE TO CONGRESS OF MODIFICATION OF
RULES.—Not later than 60 days before the date
on which any proposed modification of the rules
in effect for military commissions under this
chapter goes into effect, the Secretary of De-
fense shall submit to the Committee on Armed
Services of the Senate and the Committee on
Armed Services of the House of Representatives
a report describing the proposed modification.
(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2581; amended Pub. L.
112-81, div. A, title X, §1034(a), Dec. 31, 2011, 125
Stat. 1572.)

PRIOR PROVISIONS

A prior section 949a, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2608, related to rules, prior to the
general amendment of this chapter by Pub. L. 111-84.

AMENDMENTS

2011—Subsec. (O)(2)(C)({@), (ii).
stituted ‘‘sworn’’ for ‘‘preferred’.

Pub. L. 112-81 sub-

§949b. Unlawfully influencing action of military
commission and United States Court of Mili-
tary Commission Review

(a) MILITARY COMMISSIONS.—(1) No authority
convening a military commission under this
chapter may censure, reprimand, or admonish
the military commission, or any member, mili-
tary judge, or counsel thereof, with respect to
the findings or sentence adjudged by the mili-
tary commission, or with respect to any other
exercises of its or their functions in the conduct
of the proceedings.

(2) No person may attempt to coerce or, by
any unauthorized means, influence—

(A) the action of a military commission
under this chapter, or any member thereof, in
reaching the findings or sentence in any case;
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(B) the action of any convening, approving,
or reviewing authority with respect to their
judicial acts; or

(C) the exercise of professional judgment by
trial counsel or defense counsel.

(3) The provisions of this subsection shall not
apply with respect to—

(A) general instructional or informational
courses in military justice if such courses are
designed solely for the purpose of instructing
members of a command in the substantive and
procedural aspects of military commissions; or

(B) statements and instructions given in
open proceedings by a military judge or coun-
sel.

(b) UNITED STATES COURT OF MILITARY COMMIS-
SION REVIEW.—(1) No person may attempt to co-
erce or, by any unauthorized means, influence—

(A) the action of a judge on the United

States Court of Military Commissions Review

in reaching a decision on the findings or sen-

tence on appeal in any case; or

(B) the exercise of professional judgment by
trial counsel or defense counsel appearing be-
fore the United States Court of Military Com-
mission Review.

(2) No person may censure, reprimand, or ad-
monish a judge on the United States Court of
Military Commission Review, or counsel there-
of, with respect to any exercise of their func-
tions in the conduct of proceedings under this
chapter.

(3) The provisions of this subsection shall not
apply with respect to—

(A) general instructional or informational
courses in military justice if such courses are
designed solely for the purpose of instructing
members of a command in the substantive and
procedural aspects of military commissions; or

(B) statements and instructions given in
open proceedings by a judge on the United
States Court of Military Commission Review,
or counsel.

(4) No appellate military judge on the United
States Court of Military Commission Review
may be reassigned to other duties, except under
circumstances as follows:

(A) The appellate military judge voluntarily
requests to be reassigned to other duties and
the Secretary of Defense, or the designee of
the Secretary, in consultation with the Judge
Advocate General of the armed force of which
the appellate military judge is a member, ap-
proves such reassignment.

(B) The appellate military judge retires or
otherwise separates from the armed forces.

(C) The appellate military judge is reas-
signed to other duties by the Secretary of De-
fense, or the designee of the Secretary, in con-
sultation with the Judge Advocate General of
the armed force of which the appellate mili-
tary judge is a member, based on military ne-
cessity and such reassignment is consistent
with service rotation regulations (to the ex-
tent such regulations are applicable).

(D) The appellate military judge is with-
drawn by the Secretary of Defense, or the des-
ignee of the Secretary, in consultation with
the Judge Advocate General of the armed
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force of which the appellate military judge is
a member, for good cause consistent with ap-
plicable procedures under chapter 47 of this
title (the Uniform Code of Military Justice).

(c) PROHIBITION ON CONSIDERATION OF ACTIONS
ON COMMISSION IN EVALUATION OF FITNESS.—In
the preparation of an effectiveness, fitness, or
efficiency report or any other report or docu-
ment used in whole or in part for the purpose of
determining whether a commissioned officer of
the armed forces is qualified to be advanced in
grade, or in determining the assignment or
transfer of any such officer or whether any such
officer should be retained on active duty, no per-
son may—

(1) consider or evaluate the performance of
duty of any member of a military commission
under this chapter; or

(2) give a less favorable rating or evaluation
to any commissioned officer because of the
zeal with which such officer, in acting as coun-
sel, represented any accused before a military
commission under this chapter.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2583; amended Pub. L.
112-81, div. A, title X, §1034(b), Dec. 31, 2011, 125
Stat. 1573.)

PRIOR PROVISIONS

A prior section 949b, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2609, related to unlawfully influ-
encing action of military commission, prior to the gen-
eral amendment of this chapter by Pub. L. 111-84.

AMENDMENTS

2011—Subsec. (b)(1)(A). Pub. L. 112-81, §1034(b)(1), sub-
stituted ‘‘a judge on”’ for ‘‘a military appellate judge or
other duly appointed judge under this chapter on’’.

Subsec. (b)(2). Pub. L. 112-81, §1034(b)(2), substituted
“‘a judge on” for ‘‘a military appellate judge on”’.

Subsec. (b)(3)(B). Pub. L. 112-81, §1034(b)(3), sub-
stituted ‘‘a judge on’ for ‘‘an appellate military judge
or a duly appointed appellate judge on’’.

§949c. Duties of trial counsel and defense coun-
sel

(a) TRIAL COUNSEL.—The trial counsel of a
military commission under this chapter shall
prosecute in the name of the United States.

(b) DEFENSE COUNSEL.—(1) The accused shall
be represented in the accused’s defense before a
military commission under this chapter as pro-
vided in this subsection.

(2) The accused may be represented by mili-
tary counsel detailed under section 948k of this
title or by military counsel of the accused’s own
selection, if reasonably available.

(3) The accused may be represented by civilian
counsel if retained by the accused, provided that
such civilian counsel—

(A) is a United States citizen;

(B) is admitted to the practice of law in a
State, district, or possession of the United
States, or before a Federal court;

(C) has not been the subject of any sanction
of disciplinary action by any court, bar, or
other competent governmental authority for
relevant misconduct;

(D) has been determined to be eligible for ac-
cess to information classified at the level Se-
cret or higher; and
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(E) has signed a written agreement to com-
ply with all applicable regulations or instruc-
tions for counsel, including any rules of court
for conduct during the proceedings.

(4) If the accused is represented by civilian
counsel, military counsel shall act as associate
counsel.

(6) The accused is not entitled to be rep-
resented by more than one military counsel.
However, the person authorized under regula-
tions prescribed under section 948k of this title
to detail counsel, in such person’s sole discre-
tion, may detail additional military counsel to
represent the accused.

(6) Defense counsel may cross-examine each
witness for the prosecution who testifies before
a military commaission under this chapter.

(7) Civilian defense counsel shall protect any
classified information received during the
course of representation of the accused in ac-
cordance with all applicable law governing the
protection of classified information, and may
not divulge such information to any person not
authorized to receive it.

(Added Pub. L. 111-84, div. A, title XVIII, §1802,
Oct. 28, 2009, 123 Stat. 2585.)

PRIOR PROVISIONS

A prior section 949c, added Pub. L. 109-366, §3(a)(1),
Oct. 17, 2006, 120 Stat. 2610, related to duties of trial
counsel and defense counsel, prior to the general
amendment of this chapter by Pub. L. 111-84.

§949d. Sessions

(a) SESSIONS WITHOUT PRESENCE OF MEM-
BERS.—(1) At any time after the service of
charges which have been referred for trial by
military commission under this chapter, the
military judge may call the military commis-
sion into session without the presence of the
members for the purpose of—

(A) hearing and determining motions raising
defenses or objections which are capable of de-
termination without trial of the issues raised
by a plea of not guilty;

(B) hearing and ruling upon any matter
which may be ruled upon by the military
judge under this chapter, whether or not the
matter is appropriate for later consideration
or decision by the members;

(C) if permitted by regulations prescribed by
the Secretary of Defense, receiving the pleas
of the accused; and

(D) performing any other procedural func-
tion which may be performed by the military
judge under this chapter or under rules pre-
scribed pursuant to section 949a of this title
and which does not require the presence of the
members.

(2) Except as provided in subsections (b), (c),
and (d), any proceedings under paragraph (1)
shall be conducted in the presence of the ac-
cused, defense counsel, and trial counsel, and
shall be made part of the record.

(b) DELIBERATION OR VOTE OF MEMBERS.—When
the members of a military commission under
this chapter deliberate or vote, only the mem-
bers may be present.

(c) CLOSURE OF PROCEEDINGS.—(1) The military
judge may close to the public all or part of the
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