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prior to the general amendment of this chapter by Pub. 
L. 111–84. 
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§ 949a. Rules 

(a) PROCEDURES AND RULES OF EVIDENCE.—Pre-
trial, trial, and post-trial procedures, including 
elements and modes of proof, for cases triable by 
military commission under this chapter may be 
prescribed by the Secretary of Defense. Such 
procedures may not be contrary to or inconsist-
ent with this chapter. Except as otherwise pro-
vided in this chapter or chapter 47 of this title, 
the procedures and rules of evidence applicable 
in trials by general courts-martial of the United 
States shall apply in trials by military commis-
sion under this chapter. 

(b) EXCEPTIONS.—(1) In trials by military com-
mission under this chapter, the Secretary of De-
fense, in consultation with the Attorney Gen-
eral, may make such exceptions in the applica-
bility of the procedures and rules of evidence 
otherwise applicable in general courts-martial 
as may be required by the unique circumstances 
of the conduct of military and intelligence oper-
ations during hostilities or by other practical 
need consistent with this chapter. 

(2) Notwithstanding any exceptions authorized 
by paragraph (1), the procedures and rules of evi-
dence in trials by military commission under 
this chapter shall include, at a minimum, the 
following rights of the accused: 

(A) To present evidence in the accused’s de-
fense, to cross-examine the witnesses who tes-
tify against the accused, and to examine and 
respond to all evidence admitted against the 
accused on the issue of guilt or innocence and 
for sentencing, as provided for by this chapter. 

(B) To be present at all sessions of the mili-
tary commission (other than those for delib-
erations or voting), except when excluded 
under section 949d of this title. 

(C)(i) When none of the charges sworn 
against the accused are capital, to be rep-
resented before a military commission by ci-
vilian counsel if provided at no expense to the 
Government, and by either the defense counsel 
detailed or the military counsel of the ac-
cused’s own selection, if reasonably available. 

(ii) When any of the charges sworn against 
the accused are capital, to be represented be-
fore a military commission in accordance with 
clause (i) and, to the greatest extent prac-

ticable, by at least one additional counsel who 
is learned in applicable law relating to capital 
cases and who, if necessary, may be a civilian 
and compensated in accordance with regula-
tions prescribed by the Secretary of Defense. 

(D) To self-representation, if the accused 
knowingly and competently waives the assist-
ance of counsel, subject to the provisions of 
paragraph (4). 

(E) To the suppression of evidence that is 
not reliable or probative. 

(F) To the suppression of evidence the pro-
bative value of which is substantially out-
weighed by— 

(i) the danger of unfair prejudice, confu-
sion of the issues, or misleading the mem-
bers; or 

(ii) considerations of undue delay, waste of 
time, or needless presentation of cumulative 
evidence. 

(3) In making exceptions in the applicability 
in trials by military commission under this 
chapter from the procedures and rules otherwise 
applicable in general courts-martial, the Sec-
retary of Defense may provide the following: 

(A) Evidence seized outside the United 
States shall not be excluded from trial by 
military commission on the grounds that the 
evidence was not seized pursuant to a search 
warrant or authorization. 

(B) A statement of the accused that is other-
wise admissible shall not be excluded from 
trial by military commission on grounds of al-
leged coercion or compulsory self-incrimina-
tion so long as the evidence complies with the 
provisions of section 948r of this title. 

(C) Evidence shall be admitted as authentic 
so long as— 

(i) the military judge of the military com-
mission determines that there is sufficient 
evidence that the evidence is what it is 
claimed to be; and 

(ii) the military judge instructs the mem-
bers that they may consider any issue as to 
authentication or identification of evidence 
in determining the weight, if any, to be 
given to the evidence. 

(D) Hearsay evidence not otherwise admissi-
ble under the rules of evidence applicable in 
trial by general courts-martial may be admit-
ted in a trial by military commission only if— 

(i) the proponent of the evidence makes 
known to the adverse party, sufficiently in 
advance to provide the adverse party with a 
fair opportunity to meet the evidence, the 
proponent’s intention to offer the evidence, 
and the particulars of the evidence (includ-
ing information on the circumstances under 
which the evidence was obtained); and 

(ii) the military judge, after taking into 
account all of the circumstances surround-
ing the taking of the statement, including 
the degree to which the statement is cor-
roborated, the indicia of reliability within 
the statement itself, and whether the will of 
the declarant was overborne, determines 
that— 

(I) the statement is offered as evidence 
of a material fact; 

(II) the statement is probative on the 
point for which it is offered; 
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