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available for obligation for the same period as
the funds in the account so credited. Such an ac-
count shall be accounted for as one fund on the
books of the Department of the Treasury.

(b) FIXED RATE FOR REIMBURSEMENT FOR CER-
TAIN SERVICES.—The Secretary of Defense and
the Secretaries of the military departments may
charge a fixed rate for reimbursement of the
costs of providing planning, supervision, admin-
istrative, or overhead services incident to any
construction, maintenance, or repair project to
real property or for providing facility services,
irrespective of the appropriation financing the
project or facility services.

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 520; amended Pub. L. 96-513, title V,
§511(71), Dec. 12, 1980, 94 Stat. 2926; Pub. L.
97-258, §3(b)(4), Sept. 13, 1982, 96 Stat. 1063; Pub.
L. 103-337, div. B, title XXVIII, §2804(a), (b)(1),
Oct. 5, 1994, 108 Stat. 3053.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

5:172g. July 26, 1947, ch. 343,
§408; added Aug. 10,
1949, ch. 412, §11 (23d

par.), 63 Stat. 590.

5 U.S.C. 172g is restated to reflect more clearly its
purpose to authorize the Department of Defense to op-
erate as an integrated department by permitting sup-
plies to be furnished and services to be rendered within
and among agencies of the Department of Defense and
provide that reimbursements therefor be credited to
authorized accounts and be available for the same pur-
pose and period as the accounts so credited. (See Sen-
ate Report No. 366, 81st Congress, pp. 23, 24.)

AMENDMENTS

1994—Pub. L. 103-337 substituted ‘“‘Reimbursements”
for ‘‘Availability of reimbursements’ as section catch-
line, designated existing provisions as subsec. (a) and
inserted subsec. heading, and added subsec. (b).

1982—Pub. L. 97-258 substituted ‘‘sections 1535 and
1536 of title 31" for ‘‘the Act of March 4, 1915 (31 U.S.C.
686)"".

1980—Pub. L. 96-513 substituted ‘‘the Act of March 4,
1915 (31 U.S.C. 686)" for ‘‘section 686 of title 31°".

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12, 1980,
see section 701(b)(3) of Pub. L. 96-513, set out as a note
under section 101 of this title.

§2206. Disbursement of funds of military depart-
ment to cover obligation of another agency
of Department of Defense

As far as authorized by the Secretary of De-
fense, a disbursing official of a military depart-
ment may, out of available advances, make dis-
bursements to cover obligations in connection
with any function, power, or duty of another de-
partment or agency of the Department of De-
fense and charge those disbursements on vouch-
ers, to the appropriate appropriation of that de-
partment or agency. Disbursements so made
shall be adjusted in settling the accounts of the
disbursing official.

(Added Pub. L. 87-651, title II, §207(a), Sept. 1,
1962, 76 Stat. 520; amended Pub. L. 97-258,
§2(b)(1)(A), Sept. 13, 1982, 96 Stat. 1052.)
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HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
2206 ......... 5:172h. July 26, 1947, ch. 343,
5:171n(a) (as applicable to §409; added Aug. 10,
5:172h). 1949, ch. 412, §11 (24th

par.), 63 Stat. 590.
July 26, 1947, ch. 343,

§308(a) (as applicable

to §409), 61 Stat. 509.

The word ‘‘agency’’ is substituted for the word ‘‘orga-
nization’. The last sentence is substituted for the pro-
viso in 5 U.S.C. 172h.

AMENDMENTS

1982—Pub. L. 97-258 substituted ‘‘official” for ‘‘offi-
cer’” wherever appearing.

§ 2207. Expenditure of appropriations: limitation

(a) Money appropriated to the Department of
Defense may not be spent under a contract other
than a contract for personal services unless that
contract provides that—

(1) the United States may, by written notice
to the contractor, terminate the right of the
contractor to proceed under the contract if
the Secretary concerned or his designee finds,
after notice and hearing, that the contractor,
or his agent or other representative, offered or
gave any gratuity, such as entertainment or a
gift, to an officer, official, or employee of the
United States to obtain a contract or favor-
able treatment in the awarding, amending, or
making of determinations concerning the per-
formance, of a contract; and

(2) if a contract is terminated under clause
(1), the United States has the same remedies
against the contractor that it would have had
if the contractor had breached the contract
and, in addition to other damages, is entitled
to exemplary damages in an amount at least
three, but not more than 10, as determined by
the Secretary or his designee, times the cost
incurred by the contractor in giving gratuities
to the officer, official, or employee concerned.

The existence of facts upon which the Secretary
makes findings under clause (1) may be reviewed
by any competent court.

(b) This section does not apply to a contract
that is for an amount not greater than the sim-
plified acquisition threshold (as defined in sec-
tion 134 of title 41).

(Added Pub. L. 87-651, title II, §207(a), Sept. 7,
1962, 76 Stat. 520; amended Pub. L. 104-106, div.
A, title VIII, §801, Feb. 10, 1996, 110 Stat. 389;
Pub. L. 111-350, §5(b)(5), Jan. 4, 2011, 124 Stat.
3842.)

HISTORICAL AND REVISION NOTES

Revised .
section Source (U.S. Code) Source (Statutes at Large)
2207 ......... 5:174d. June 30, 1954, ch. 432,
§719, 68 Stat. 353.

The following substitutions are made: ‘‘spent’ for
‘“‘expended’’; ‘“‘United States’ for ‘‘Government’’; ‘‘if a
contract is terminated under clause (1) for ‘‘that in
the event any such contract is so terminated’; and
“has . . . that it would have had if”’ for ‘‘shall be enti-
tled . . . to pursue . . . as it could pursue in the event
of”’. The word ‘‘official’”’ is inserted for clarity. The
words ‘‘entered into after June 30, 1954’ are omitted as
executed.



§2208

AMENDMENTS

2011—Subsec. (b). Pub. L. 111-350 substituted ‘‘section
134 of title 41 for ‘‘section 4(11) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(11))”".

1996—Pub. L. 104-106 designated existing provisions as
subsec. (a) and added subsec. (b).

§2208. Working-capital funds

(a) To control and account more effectively for
the cost of programs and work performed in the
Department of Defense, the Secretary of Defense
may require the establishment of working-cap-
ital funds in the Department of Defense to—

(1) finance inventories of such supplies as he
may designate; and

(2) provide working capital for such indus-
trial-type activities, and such commercial-
type activities that provide common services
within or among departments and agencies of
the Department of Defense, as he may des-
ignate.

(b) Upon the request of the Secretary of De-
fense, the Secretary of the Treasury shall estab-
lish working-capital funds established under
this section on the books of the Department of
the Treasury.

(c) Working-capital funds shall be charged,
when appropriate, with the cost of—

(1) supplies that are procured or otherwise
acquired, manufactured, repaired, issued, or
used, including the cost of the procurement
and qualification of technology-enhanced
maintenance capabilities that improve either
reliability, maintainability, sustainability, or
supportability and have, at a minimum, been
demonstrated to be functional in an actual
system application or operational environ-
ment; and

(2) services or work performed;

including applicable administrative expenses,
and be reimbursed from available appropriations
or otherwise credited for those costs, including
applicable administrative expenses and costs of
using equipment.

(d) The Secretary of Defense may provide cap-
ital for working-capital funds by capitalizing in-
ventories. In addition, such amounts may be ap-
propriated for the purpose of providing capital
for working-capital funds as have been specifi-
cally authorized by law.

(e) Subject to the authority and direction of
the Secretary of Defense, the Secretary of each
military department shall allocate responsibil-
ity for its functions, powers, and duties to ac-
complish the most economical and efficient or-
ganization and operation of the activities, and
the most economical and efficient use of the in-
ventories, for which working-capital funds are
authorized by this section.

(f) The requisitioning agency may not incur a
cost for supplies drawn from inventories, or
services or work performed by industrial-type or
commercial-type activities for which working-
capital funds may be established under this sec-
tion, that is more than the amount of appropria-
tions or other funds available for those pur-
poses.

(g) The appraised value of supplies returned to
working-capital funds by a department, activ-
ity, or agency may be charged to that fund. The
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proceeds thereof shall be credited to current ap-
plicable appropriations and are available for ex-
penditure for the same purposes that those ap-
propriations are so available. Credits may not be
made to appropriations under this subsection as
the result of capitalization of inventories under
subsection (d).

(h) The Secretary of Defense shall prescribe
regulations governing the operation of activities
and use of inventories authorized by this sec-
tion. The regulations may, if the needs of the
Department of Defense require it and it is other-
wise authorized by law, authorize supplies to be
sold to, or services to be rendered or work per-
formed for, persons outside the Department of
Defense. However, supplies available in inven-
tories financed by working capital funds estab-
lished under this section may be sold to contrac-
tors for use in performing contracts with the De-
partment of Defense. Working-capital funds
shall be reimbursed for supplies so sold, services
so rendered, or work so performed by charges to
applicable appropriations or payments received
in cash.

(i) For provisions relating to sales outside the
Department of Defense of manufactured articles
and services by a working-capital funded Army
industrial facility (including a Department of
the Army arsenal) that manufactures large cali-
ber cannons, gun mounts, recoil mechanisms,
ammunition, munitions, or components thereof,
see section 4543 of this title.

(j)(1) The Secretary of a military department
may authorize a working capital funded indus-
trial facility of that department to manufacture
or remanufacture articles and sell these articles,
as well as manufacturing, remanufacturing, and
engineering services provided by such facilities,
to persons outside the Department of Defense
if—

(A) the person purchasing the article or
service is fulfilling a Department of Defense
contract or a subcontract under a Department
of Defense contract, and the solicitation for
the contract or subcontract is open to com-
petition between Department of Defense ac-
tivities and private firms; or

(B) the Secretary would advance the objec-
tives set forth in section 2474(b)(2) of this title
by authorizing the facility to do so.

(2) The Secretary of Defense may waive the
conditions in paragraph (1) in the case of a par-
ticular sale if the Secretary determines that the
waiver is necessary for reasons of national secu-
rity and notifies Congress regarding the reasons
for the waiver.

(k)(1) Subject to paragraph (2), a contract for
the procurement of a capital asset financed by a
working-capital fund may be awarded in ad-
vance of the availability of funds in the work-
ing-capital fund for the procurement.

(2) Paragraph (1) applies to any of the follow-
ing capital assets that have a development or
acquisition cost of not less than $250,000:

(A) An unspecified minor military construc-
tion project under section 2805(c) of this title.

(B) Automatic data processing equipment or
software.

(C) Any other equipment.

(D) Any other capital improvement.

(D(1) An advance billing of a customer of a
working-capital fund may be made if the Sec-
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