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Date of 1994 Amendment note under section 2302 of this
title.

CONGRESSIONAL INTELLIGENCE COMMITTEES

Pub. L. 111-84, div. A, title VIII, §814(b), Oct. 28, 2009,
123 Stat. 2407, provided that: ‘“‘In the case of a task or
delivery order contract awarded with respect to intel-
ligence activities of the Department of Defense, any
notification provided under [former] subparagraph (B)
of section 2304a(d)(3) of title 10, United States Code, as
amended by subsection (a), shall also be provided at the
same time as notification is provided to the congres-
sional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] under that subparagraph—

‘(1) to the Permanent Select Committee on Intel-
ligence of the House of Representatives insofar as
such task or delivery order contract relates to tac-
tical intelligence and intelligence-related activities
of the Department; and

‘(2) to the Select Committee on Intelligence of the

Senate and the Permanent Select Committee on In-

telligence of the House of Representatives insofar as

such task or delivery order contract relates to intel-
ligence and intelligence-related activities of the De-
partment other than those specified in paragraph

@.”

PROVISIONS NOT AFFECTED BY PUB. L. 103-355

Pub. L. 103-355, title I, §1004(d), Oct. 13, 1994, 108 Stat.
3253, as amended by Pub. L. 108-136, div. A, title X,
§1045(f), Nov. 24, 2003, 117 Stat. 1613, provided that:
“Nothing in section 2304a, 2304b, 2304c, or 2304d of title
10, United States Code, as added by subsection (a), and
nothing in the amendments made by subsections (b)
and (c¢) [amending sections 2304 and 2331 of this title],
shall be construed as modifying or superseding, or as
intended to impair or restrict, authorities or respon-
sibilities under chapter 11 of title 40, United States
Code.”

§2304b. Task order contracts: advisory and as-
sistance services

(a) AUTHORITY TO AWARD.—(1) Subject to the
requirements of this section, section 2304c of
this title, and other applicable law, the head of
an agency may enter into a task order contract
(as defined in section 2304d of this title) for pro-
curement of advisory and assistance services.

(2) The head of an agency may enter into a
task order contract for procurement of advisory
and assistance services only under the authority
of this section.

(b) LIMITATION ON CONTRACT PERIOD.—The pe-
riod of a task order contract entered into under
this section, including all periods of extensions
of the contract under options, modifications, or
otherwise, may not exceed five years unless a
longer period is specifically authorized in a law
that is applicable to such contract.

(¢c) CONTENT OF NOTICE.—The notice required
by section 1708 of title 41 and section 8(e) of the
Small Business Act (156 U.S.C. 637(e)) shall rea-
sonably and fairly describe the general scope,
magnitude, and duration of the proposed task
order contract in a manner that would reason-
ably enable a potential offeror to decide whether
to request the solicitation and consider submit-
ting an offer.

(d) REQUIRED CONTENT OF SOLICITATION AND
CONTRACT.—(1) The solicitation for the proposed
task order contract shall include the informa-
tion (regarding services) described in section
2304a(b) of this title.

(2) A task order contract entered into under
this section shall contain the same information
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that is required by paragraph (1) to be included
in the solicitation of offers for that contract.

(e) MULTIPLE AWARDS.—(1) The head of an
agency may, on the basis of one solicitation,
award separate task order contracts under this
section for the same or similar services to two
or more sources if the solicitation states that
the head of the agency has the option to do so.

(2) If, in the case of a task order contract for
advisory and assistance services to be entered
into under this section, the contract period is to
exceed three years and the contract amount is
estimated to exceed $10,000,000 (including all op-
tions), the solicitation shall—

(A) provide for a multiple award authorized
under paragraph (1); and

(B) include a statement that the head of the
agency may also elect to award only one task
order contract if the head of the agency deter-
mines in writing that only one of the offerers
is capable of providing the services required at
the level of quality required.

(3) Paragraph (2) does not apply in the case of
a solicitation for which the head of the agency
concerned determines in writing that, because
the services required under the task order con-
tract are unique or highly specialized, it is not
practicable to award more than one contract.

(f) CONTRACT MODIFICATIONS.—(1) A task order
may not increase the scope, period, or maximum
value of the task order contract under which the
order is issued. The scope, period, or maximum
value of the contract may be increased only by
modification of the contract.

(2) Unless use of procedures other than com-
petitive procedures is authorized by an excep-
tion in subsection (c¢) of section 2304 of this title
and approved in accordance with subsection (f)
of such section, competitive procedures shall be
used for making such a modification.

(3) Notice regarding the modification shall be
provided in accordance with section 1708 of title
41 and section 8(e) of the Small Business Act (15
U.S.C. 637(e)).

(g) CONTRACT EXTENSIONS.—(1) Notwithstand-
ing the limitation on the contract period set
forth in subsection (b) or in a solicitation or
contract pursuant to subsection (e), a task order
contract entered into by the head of an agency
under this section may be extended on a sole-
source basis for a period not exceeding six
months if the head of such agency determines
that—

(A) the award of a follow-on contract has
been delayed by circumstances that were not
reasonably foreseeable at the time the initial
contract was entered into; and

(B) the extension is necessary in order to en-
sure continuity of the receipt of services pend-
ing the award of, and commencement of per-
formance under, the follow-on contract.

(2) A task order contract may be extended
under the authority of paragraph (1) only once
and only in accordance with the limitations and
requirements of this subsection.

(h) INAPPLICABILITY TO CERTAIN CONTRACTS.—
This section does not apply to a contract for the
acquisition of property or services that includes
acquisition of advisory and assistance services if
the head of an agency entering into such con-
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tract determines that, under the contract, advi-
sory and assistance services are necessarily inci-
dent to, and not a significant component of, the
contract.

(i) ADVISORY AND ASSISTANCE SERVICES DE-
FINED.—In this section, the term ‘‘advisory and
assistance services’ has the meaning given such
term in section 1105(g) of title 31.

(Added Pub. L. 103-355, title I, §1004(a)(1), Oct.
13, 1994, 108 Stat. 32561; amended Pub. L. 111-350,
§5(b)(13), Jan. 4, 2011, 124 Stat. 3843.)

AMENDMENTS

2011—Subsecs. (c¢), (£)(3). Pub. L. 111-350 substituted
“‘section 1708 of title 41" for ‘‘section 18 of the Office of
Federal Procurement Policy Act (41 U.S.C. 416)"".

EFFECTIVE DATE

For effective date and applicability of section, see
section 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

PROVISIONS NOT AFFECTED BY PUB. L. 103-355

This section not to be construed as modifying or su-
perseding, or as intended to impair or restrict, authori-
ties or responsibilities under former 40 U.S.C. 759 or
chapter 11 of Title 40, Public Buildings, Property, and
Works, see section 1004(d) of Pub. L. 103-355, set out as
a note under section 2304a of this title.

WAIVERS TO EXTEND TASK ORDER CONTRACTS FOR
ADVISORY AND ASSISTANCE SERVICES

Pub. L. 109-364, div. A, title VIII, §834, Oct. 17, 2006,
120 Stat. 2332, provided that:
‘‘(a) DEFENSE CONTRACTS.—

‘(1) WAIVER AUTHORITY.—The head of an agency
may issue a waiver to extend a task order contract
entered into under section 2304b of title 10, United
States Code, for a period not exceeding 10 years,
through five one-year options, if the head of the agen-
cy determines in writing—

‘“(A) that the contract provides engineering or
technical services of such a unique and substantial
technical nature that award of a new contract
would be harmful to the continuity of the program
for which the services are performed;

“(B) that award of a new contract would create a
large disruption in services provided to the Depart-
ment of Defense; and

“(C) that the Department of Defense would,
through award of a new contract, endure program
risk during critical program stages due to loss of
program corporate knowledge of ongoing program
activities.

‘“(2) DELEGATION.—The authority of the head of an
agency under paragraph (1) may be delegated only to
the senior procurement executive of the agency.

‘“(3) REPORT.—Not later than April 1, 2007, the Sec-
retary of Defense shall submit to the Committees on
Armed Services of the Senate and the House of Rep-
resentatives a report on advisory and assistance serv-
ices. The report shall include the following informa-
tion:

‘“(A) The methods used by the Department of De-
fense to identify a contract as an advisory and as-
sistance services contract, as defined in section
2304b of title 10, United States Code.

“(B) The number of such contracts awarded by
the Department during the five-year period preced-
ing the date of the enactment of this Act [Oct. 17,
2006].

‘“(C) The average annual expenditures by the De-
partment for such contracts.

‘(D) The average length of such contracts.

‘(E) The number of such contracts recompeted
and awarded to the previous award winner.
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‘‘(4) PROHIBITION ON USE OF AUTHORITY BY DEPART-
MENT OF DEFENSE IF REPORT NOT SUBMITTED.—The
head of an agency may not issue a waiver under para-
graph (1) if the report required by paragraph (3) is not
submitted by the date set forth in that paragraph.
““(b) CIVILIAN AGENCY CONTRACTS.—

‘(1) WAIVER AUTHORITY.—The head of an executive
agency may issue a waiver to extend a task order
contract entered into under section 303I of the Fed-
eral Property and Administrative Services Act of 1949
([former] 41 U.S.C. 253i) [see 41 U.S.C. 4105] for a pe-
riod not exceeding 10 years, through five one-year op-
tions, if the head of the agency determines in writ-
ing—

‘““(A) that the contract provides engineering or
technical services of such a unique and substantial
technical nature that award of a new contract
would be harmful to the continuity of the program
for which the services are performed;

‘“(B) that award of a new contract would create a
large disruption in services provided to the execu-
tive agency; and

“(C) that the executive agency would, through
award of a new contract, endure program risk dur-
ing critical program stages due to loss of program
corporate knowledge of ongoing program activities.
‘“(2) DELEGATION.—The authority of the head of an

executive agency under paragraph (1) may be dele-
gated only to the Chief Acquisition Officer of the
agency (or the senior procurement executive in the
case of an agency for which a Chief Acquisition Offi-
cer has not been appointed or designated under sec-
tion 16(a) of the Office of Federal Procurement Policy
Act ([former] 41 U.S.C. 414(a)) [now 41 U.S.C. 1702(a),
)(D), (2)D.

‘“(3) REPORT.—Not later than April 1, 2007, the Ad-
ministrator for Federal Procurement Policy shall
submit to the Committee on Homeland Security and
Governmental Affairs of the Senate and the Commit-
tee on Government Reform of the House of Rep-
resentatives a report on advisory and assistance serv-
ices. The report shall include the following informa-
tion:

““(A) The methods used by executive agencies to
identify a contract as an advisory and assistance
services contract, as defined in section 303I(i) of the
Federal Property and Administrative Services Act
of 1949 ([former] 41 U.S.C. 253i(i)) [now 41 U.S.C.
4105(a)].

‘“(B) The number of such contracts awarded by
each executive agency during the five-year period
preceding the date of the enactment of this Act
[Oct. 17, 2006].

“(C) The average annual expenditures by each ex-
ecutive agency for such contracts.

‘(D) The average length of such contracts.

“(BE) The number of such contracts recompeted
and awarded to the previous award winner.
¢‘(4) PROHIBITION ON USE OF AUTHORITY BY EXECUTIVE

AGENCIES IF REPORT NOT SUBMITTED.—The head of an
executive agency may not issue a waiver under para-
graph (1) if the report required by paragraph (3) is not
submitted by the date set forth in that paragraph.
‘‘(c) TERMINATION OF AUTHORITY.—A waiver may not

be issued under this section after December 31, 2011.
‘‘(d) COMPTROLLER GENERAL REVIEW.—

‘(1) REPORT REQUIREMENT.—Not later than one year
after the date of the enactment of this Act [Oct. 17,
2006], the Comptroller General shall submit to the
committees described in paragraph (3) a report on the
use of advisory and assistance services contracts by
the Federal Government.

‘(2) DEFENSE AND CIVILIAN AGENCY CONTRACTS COV-
ERED.—The report shall cover both of the following:

““(A) Advisory and assistance services contracts
as defined in section 2304b of title 10, United States
Code.

‘“(B) Advisory and assistance services contracts
as defined in section 303I(i) of the Federal Property
and Administrative Services Act of 1949 ([former] 41
U.S.C. 253i(i)) [now 41 U.S.C. 4105(a)].
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‘“(3) MATTERS COVERED.—The report shall address
the following issues:

‘“(A) The extent to which executive agencies and
elements of the Department of Defense require ad-
visory and assistance services for periods of greater
than five years.

‘“(B) The extent to which such advisory and as-
sistance services are provided by the same contrac-
tors under recurring contracts.

‘“(C) The rationale for contracting for advisory
and assistance services that will be needed on a
continuing basis, rather than performing the serv-
ices inside the Federal Government.

‘(D) The contract types and oversight mecha-
nisms used by the Federal Government in contracts
for advisory and assistance services and the extent
to which such contract types and oversight mecha-
nisms are adequate to protect the interests of the
Government and taxpayers.

‘“(E) The actions taken by the Federal Govern-
ment to prevent organizational conflicts of interest
and improper personal services contracts in its con-
tracts for advisory and assistance services.

‘“(4) COMMITTEES.—The committees described in
this paragraph are the following:

“(A) The Committees on Armed Services and on
Homeland Security and Governmental Affairs of
the Senate.

“(B) The Committees on Armed Services and on
Government Reform [now Oversight and Govern-
ment Reform] of the House of Representatives.”

§2304c. Task and delivery order contracts: or-
ders

(a) ISSUANCE OF ORDERS.—The following ac-
tions are not required for issuance of a task or
delivery order under a task or delivery order
contract:

(1) A separate notice for such order under
section 1708 of title 41 or section 8(e) of the
Small Business Act (156 U.S.C. 637(e)).

(2) Except as provided in subsection (b), a
competition (or a waiver of competition ap-
proved in accordance with section 2304(f) of
this title) that is separate from that used for
entering into the contract.

(b) MULTIPLE AWARD CONTRACTS.—When mul-
tiple task or delivery order contracts are award-
ed under section 2304a(d)(1)(B) or 2304b(e) of this
title, all contractors awarded such contracts
shall be provided a fair opportunity to be consid-
ered, pursuant to procedures set forth in the
contracts, for each task or delivery order in ex-
cess of $2,600 that is to be issued under any of
the contracts unless—

(1) the agency’s need for the services or
property ordered is of such unusual urgency
that providing such opportunity to all such
contractors would result in unacceptable
delays in fulfilling that need;

(2) only one such contractor is capable of
providing the services or property required at
the level of quality required because the serv-
ices or property ordered are unique or highly
specialized;

(3) the task or delivery order should be is-
sued on a sole-source basis in the interest of
economy and efficiency because it is a logical
follow-on to a task or delivery order already
issued on a competitive basis; or

(4) it is necessary to place the order with a
particular contractor in order to satisfy a
minimum guarantee.

(c) STATEMENT OF WORK.—A task or delivery
order shall include a statement of work that
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clearly specifies all tasks to be performed or
property to be delivered under the order.

(d) ENHANCED COMPETITION FOR ORDERS IN EX-
CESS OF $5,000,000.—In the case of a task or deliv-
ery order in excess of $5,000,000, the requirement
to provide all contractors a fair opportunity to
be considered under subsection (b) is not met
unless all such contractors are provided, at a
minimum—

(1) a notice of the task or delivery order that
includes a clear statement of the agency’s re-
quirements;

(2) a reasonable period of time to provide a
proposal in response to the notice;

(3) disclosure of the significant factors and
subfactors, including cost or price, that the
agency expects to consider in evaluating such
proposals, and their relative importance;

(4) in the case of an award that is to be made
on a best value basis, a written statement doc-
umenting the basis for the award and the rel-
ative importance of quality and price or cost
factors; and

(5) an opportunity for a post-award debrief-
ing consistent with the requirements of sec-
tion 2305(b)(5) of this title.

(e) PROTESTS.—(1) A protest is not authorized
in connection with the issuance or proposed is-
suance of a task or delivery order except for—

(A) a protest on the ground that the order
increases the scope, period, or maximum value
of the contract under which the order is is-
sued; or

(B) a protest of an order valued in excess of
$10,000,000.

(2) Notwithstanding section 3556 of title 31, the
Comptroller General of the United States shall
have exclusive jurisdiction of a protest author-
ized under paragraph (1)(B).

(f) TASK AND DELIVERY ORDER OMBUDSMAN.—
Each head of an agency who awards multiple
task or delivery order contracts pursuant to sec-
tion 2304a(d)(1)(B) or 2304b(e) of this title shall
appoint or designate a task and delivery order
ombudsman who shall be responsible for review-
ing complaints from the contractors on such
contracts and ensuring that all of the contrac-
tors are afforded a fair opportunity to be consid-
ered for task or delivery orders when required
under subsection (b). The task and delivery
order ombudsman shall be a senior agency offi-
cial who is independent of the contracting offi-
cer for the contracts and may be the agency’s
competition advocate.

(g) APPLICABILITY.—This section applies to
task and delivery order contracts entered into
under sections 2304a and 2304b of this title.

(Added Pub. L. 103-355, title I, §1004(a)(1), Oct.
13, 1994, 108 Stat. 3252; amended Pub. L. 110-181,
div. A, title VIII, §843(a)(2), Jan. 28, 2008, 122
Stat. 237; Pub. L. 111-350, §5(b)(14), Jan. 4, 2011,
124 Stat. 3843; Pub. L. 111-383, div. A, title VIII,
§825, title X, §1075(f)(5)(A), Jan. 7, 2011, 124 Stat.
4270, 4376; Pub. L. 112-239, div. A, title VIII, §830,
Jan. 2, 2013, 126 Stat. 1842.)

AMENDMENTS

2013—Subsec. (e)(3). Pub. L. 112-239 struck out par. (3)
which read as follows: ‘‘Paragraph (1)(B) and paragraph
(2) of this subsection shall not be in effect after Sep-
tember 30, 2016.”’
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