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§ 12323. Active duty pending line of duty deter-
mination required for response to sexual as-
sault 

(a) CONTINUATION ON ACTIVE DUTY.—In the case 
of a member of a reserve component who is the 
alleged victim of sexual assault committed 
while on active duty and who is expected to be 
released from active duty before the determina-
tion is made regarding whether the member was 
assaulted while in the line of duty (in this sec-
tion referred to as a ‘‘line of duty determina-
tion’’), the Secretary concerned, upon the re-
quest of the member, may order the member to 
be retained on active duty until completion of 
the line of duty determination. A member eligi-
ble for continuation on active duty under this 
subsection shall be informed as soon as prac-
ticable after the alleged assault of the option to 
request continuation on active duty under this 
subsection. 

(b) RETURN TO ACTIVE DUTY.—In the case of a 
member of a reserve component not on active 
duty who is the alleged victim of a sexual as-
sault that occurred while the member was on ac-
tive duty and when the line of duty determina-
tion is not completed, the Secretary concerned, 
upon the request of the member, may order the 
member to active duty for such time as nec-
essary for completion of the line of duty deter-
mination. 

(c) REGULATIONS.—The Secretaries of the mili-
tary departments shall prescribe regulations to 
carry out this section, subject to guidelines pre-
scribed by the Secretary of Defense. The guide-
lines of the Secretary of Defense shall provide 
that— 

(1) a request submitted by a member de-
scribed in subsection (a) or (b) to continue on 
active duty, or to be ordered to active duty, 
respectively, must be decided within 30 days 
from the date of the request; and 

(2) if the request is denied, the member may 
appeal to the first general officer or flag offi-
cer in the chain of command of the member, 
and in the case of such an appeal a decision on 
the appeal must be made within 15 days from 
the date of the appeal. 

(Added Pub. L. 112–239, div. A, title V, § 571(a), 
Jan. 2, 2013, 126 Stat. 1753.) 
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AMENDMENTS 

1996—Pub. L. 104–106, div. A, title XV, § 1501(b)(18)(A), 
Feb. 10, 1996, 110 Stat. 497, inserted ‘‘the’’ after ‘‘Army 

and Air National Guard of’’ in items 12401, 12402, 12403, 
and 12404. 

§ 12401. Army and Air National Guard of the 
United States: status 

Members of the Army National Guard of the 
United States and the Air National Guard of the 
United States are not in active Federal service 
except when ordered thereto under law. 

(Added Pub. L. 103–337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2993.) 

PRIOR PROVISIONS 

Provisions similar to those in this section were con-
tained in sections 3495 and 8495 of this title, prior to re-
peal by Pub. L. 103–337, § 1662(f)(2). 

EFFECTIVE DATE 

Chapter effective Dec. 1, 1994, except as otherwise 
provided, see section 1691 of Pub. L. 103–337, set out as 
a note under section 10001 of this title. 

§ 12402. Army and Air National Guard of the 
United States: commissioned officers; duty in 
National Guard Bureau 

(a) The President may, with their consent, 
order commissioned officers of the Army Na-
tional Guard of the United States and the Air 
National Guard of the United States to active 
duty in the National Guard Bureau. 

(b)(1) The number of officers of the Army Na-
tional Guard of the United States in grades 
below brigadier general who are ordered to ac-
tive duty in the National Guard Bureau may not 
be more than 40 percent of the number of offi-
cers of the Army authorized for duty in that Bu-
reau and, to the extent practicable, shall not ex-
ceed 40 percent of the number of officers of the 
Army serving in that Bureau in any grade below 
brigadier general. 

(2) The number of officers of the Air National 
Guard of the United States in grades below brig-
adier general who are ordered to active duty in 
the National Guard Bureau may not be more 
than 40 percent of the number of officers of the 
Air Force authorized for duty in that Bureau 
and, to the extent practicable, shall not exceed 
40 percent of the number of officers of the Air 
Force serving in that Bureau in any grade below 
brigadier general. 

(Added Pub. L. 103–337, div. A, title XVI, 
§ 1662(f)(1), Oct. 5, 1994, 108 Stat. 2993; amended 
Pub. L. 104–106, div. A, title XV, § 1501(b)(18)(B), 
Feb. 10, 1996, 110 Stat. 497.) 

PRIOR PROVISIONS 

Provisions similar to those in this section were con-
tained in sections 3496 and 8496 of this title, prior to re-
peal by Pub. L. 103–337, § 1662(f)(2). 

AMENDMENTS 

1996—Pub. L. 104–106 inserted ‘‘the’’ in section catch-
line. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–106 effective as if included 
in the Reserve Officer Personnel Management Act, title 
XVI of Pub. L. 103–337, as enacted on Oct. 5, 1994, see 
section 1501(f)(3) of Pub. L. 104–106, set out as a note 
under section 113 of this title. 
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