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of one income level where tenants of another income
level are available.”

§1701qg-1. Civil money penalties against mortga-
gors under section 1701q of this title

(a) In general

The penalties set forth in this section shall be
in addition to any other available civil remedy
or criminal penalty, and may be imposed wheth-
er or not the Secretary imposes other adminis-
trative sanctions. The Secretary may not im-
pose penalties under this section for violations a
material cause of which are the failure of the
Department, an agent of the Department, or a
public housing agency to comply with existing
agreements.

(b) Penalty for violation of agreement as condi-
tion of transfer of physical assets, flexible
subsidy loan, capital improvement loan,
modification of mortgage terms, or workout
agreement

(1) In general

Whenever a mortgagor of property that in-
cludes 5 or more living units and that has a
mortgage held pursuant to section 1701q of
this title, who has agreed in writing, as a con-
dition of a transfer of physical assets, a flexi-
ble subsidy loan, a capital improvement loan,
a modification of the mortgage terms, or a
workout agreement, to use nonproject income
to make cash contributions for payments due
under the note and mortgage, for payments to
the reserve for replacements, to restore the
project to good physical condition, or to pay
other project liabilities, knowingly and mate-
rially fails to comply with any of these com-
mitments, the Secretary may impose a civil
money penalty on the mortgagor in accord-
ance with the provisions of this section.

(2) Amount

The amount of the penalty, as determined by
the Secretary, for a violation of this sub-
section may not exceed the amount of the loss
the Secretary would incur at a foreclosure
sale, or sale after foreclosure, with respect to
the property involved.

(c) Violations of regulatory agreement
(1) In general

The Secretary may also impose a civil
money penalty on a mortgagor or property
that includes 5 or more living units and that
has a mortgage held pursuant to section 1701q
of this title for any knowing and material vio-
lation of the regulatory agreement executed
by the mortgagor, as follows:

(A) Conveyance, transfer, or encumbrance
of any of the mortgaged property, or permit-
ting the conveyance, transfer, or encum-
brance of such property, without the prior
written approval of the Secretary.

(B) Assignment, transfer, disposition, or
encumbrance of any personal property of the
project, including rents, or paying out any
funds, except for reasonable operating ex-
penses and necessary repairs, without the
prior written approval of the Secretary.

(C) Conveyance, assignment, or transfer of
any beneficial interest in any trust holding

title to the property, or the interest of any
general partner in a partnership owning the
property, or any right to manage or receive
the rents and profits from the mortgaged
property, without the prior written approval
of the Secretary.

(D) Remodeling, adding to, reconstructing,
or demolishing any part of the mortgaged
property or subtracting from any real or per-
sonal property of the project, without the
prior written approval of the Secretary.

(E) Requiring, as a condition of the occu-
pancy or leasing of any unit in the project,
any consideration or deposit other than the
prepayment of the first month’s rent, plus a
security deposit in an amount not in excess
of 1 month’s rent, to guarantee the perform-
ance of the covenants of the lease.

(F) Not holding any funds collected as se-
curity deposits separate and apart from all
other funds of the project in a trust account,
the amount of which at all times equals or
exceeds the aggregate of all outstanding ob-
ligations under the account.

(G) Payment for services, supplies, or ma-
terials which exceeds $500 and substantially
exceeds the amount ordinarily paid for such
services, supplies, or materials in the area
where the services are rendered or the sup-
plies or materials furnished.

(H) Failure to maintain at any time the
mortgaged property, equipment, buildings,
plans, offices, apparatus, devices, booKs,
contracts, records, documents, and other re-
lated papers (including failure to keep copies
of all written contracts or other instruments
which affect the mortgaged property) in rea-
sonable condition for proper audit and for
examination and inspection at any reason-
able time by the Secretary or any duly au-
thorized agents of the Secretary.

(D Failure to maintain the books and ac-
counts of the operations of the mortgaged
property and of the project in accordance
with requirements prescribed by the Sec-
retary.

(J) Failure to furnish the Secretary, by the
expiration of the 60-day period beginning on
the 1st day after the completion of each fis-
cal year, with a complete annual financial
report based upon an examination of the
books and records of the mortgagor prepared
in accordance with requirements prescribed
by the Secretary, and prepared and certified
to by an independent public accountant or a
certified public accountant and certified to
by an officer of the mortgagor, unless the
Secretary has approved an extension of the
60-day period in writing. The Secretary shall
approve an extension where the mortgagor
demonstrates that failure to comply with
this subparagraph is due to events beyond
the control of the mortgagor.

(K) At the request of the Secretary, the
agents of the Secretary, the employees of
the Secretary, or the attorneys of the Sec-
retary, failure to furnish monthly occupancy
reports or failure to provide specific answers
to questions upon which information is
sought relative to income, assets, liabilities,
contracts, the operation and condition of the
property, or the status of the mortgage.
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(L) Failure to make promptly all pay-
ments due under the note and mortgage, in-
cluding tax and insurance escrow payments,
and payments to the reserve for replace-
ments when there is adequate project in-
come available to make such payments.

(M) Amending the articles of incorporation
or bylaws, other than as permitted under the
terms of the articles of incorporation as ap-
proved by the Secretary, without the prior
written approval of the Secretary.

(2) Amount of penalty

A penalty imposed for a violation under this
subsection, as determined by the Secretary,
may not exceed $25,000 for a violation of any of
the subparagraphs of paragraph (1).

(d) Agency procedures
(1) Establishment

The Secretary shall establish standards and
procedures governing the imposition of civil
money penalties under subsections (b) and (c¢)
of this section. These standards and proce-
dures—

(A) shall provide for the Secretary or other
department official (such as the Assistant
Secretary for Housing) to make the deter-
mination to impose a penalty;

(B) shall provide for the imposition of a
penalty only after the mortgagor has been
given an opportunity for a hearing on the
record; and

(C) may provide for review by the Sec-
retary of any determination or order, or in-
terlocutory ruling, arising from a hearing.

(2) Final orders

If no hearing is requested within 15 days of
receipt of the notice of opportunity for hear-
ing, the imposition of the penalty shall con-
stitute a final and unappealable determina-
tion. If the Secretary reviews the determina-
tion or order, the Secretary may affirm, mod-
ify, or reverse that determination or order. If
the Secretary does not review the determina-
tion or order within 90 days of the issuance of
the determination or order, the determination
or order shall be final.

(3) Factors in determining amount of penalty

In determining the amount of a penalty
under subsection (b) or (c¢) of this section, con-
sideration shall be given to such factors as the
gravity of the offense, any history of prior of-
fenses (including offenses occurring before De-
cember 15, 1989), ability to pay the penalty, in-
jury to the tenants, injury to the public, bene-
fits received, deterrence of future violations,
and such other factors as the Secretary may
determine in regulations to be appropriate.

(4) Reviewability of imposition of penalty

The Secretary’s determination or order im-
posing a penalty under subsection (b) or (¢) of
this section shall not be subject to review, ex-
cept as provided in subsection (e) of this sec-
tion.

(e) Judicial review of agency determination
(1) In general

After exhausting all administrative rem-
edies established by the Secretary under sub-
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section (d)(1) of this section, a mortgagor
against whom the Secretary has imposed a
civil money penalty under subsection (b) or (c)
of this section may obtain a review of the pen-
alty and such ancillary issues as may be ad-
dressed in the notice of determination to im-
pose a penalty under subsection (d)(1)(A) of
this section in the appropriate court of ap-
peals of the United States, by filing in such
court, within 20 days after the entry of such
order or determination, a written petition
praying that the Secretary’s order or deter-
mination be modified or be set aside in whole
or in part.

(2) Objections not raised in hearing

The court shall not consider any objection
that was not raised in the hearing conducted
pursuant to subsection (d)(1) of this section
unless a demonstration is made of extraor-
dinary circumstances causing the failure to
raise the objection. If any party demonstrates
to the satisfaction of the court that additional
evidence not presented at such hearing is ma-
terial and that there were reasonable grounds
for the failure to present such evidence at the
hearing, the court shall remand the matter to
the Secretary for consideration of such addi-
tional evidence.

(3) Scope of review

The decisions, findings, and determinations
of the Secretary shall be reviewed pursuant to
section 706 of title 5.

(4) Order to pay penalty

Notwithstanding any other provision of law,
in any such review, the court shall have the
power to order payment of the penalty im-
posed by the Secretary.

(f) Action to collect penalty

If a mortgagor fails to comply with the Sec-
retary’s determination or order imposing a civil
money penalty under subsection (b) or (¢) of this
section, after the determination or order is no
longer subject to review as provided by sub-
sections (d)(1) and (e) of this section, the Sec-
retary may request the Attorney General of the
United States to bring an action in an appro-
priate United States district court to obtain a
monetary judgment against the mortgagor and
such other relief as may be available. The mone-
tary judgment may, in the court’s discretion, in-
clude the attorneys fees and other expenses in-
curred by the United States in connection with
the action. In an action under this subsection,
the validity and appropriateness of the Sec-
retary’s determination or order imposing the
penalty shall not be subject to review.

(g) Settlement by Secretary

The Secretary may compromise, modify, or
remit any civil money penalty which may be, or
has been, imposed under this section.

(h) “Knowingly” defined

The term ‘‘knowingly’ means having actual
knowledge of or acting with deliberate igno-
rance of or reckless disregard for the prohibi-
tions under this section.
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(i) Regulations

The Secretary shall issue such regulations as
the Secretary deems appropriate to implement
this section.

(j) Deposit of penalties in insurance funds

Notwithstanding any other provision of law,
all civil money penalties collected under this
section shall be deposited in the fund estab-
lished under section 1715z-1a(j) of this title.

(Pub. L. 86-372, title II, §202a, as added Pub. L.
101-235, title I, §109(a), Dec. 15, 1989, 103 Stat.
2007.)

CODIFICATION

Section was enacted as part of the Housing Act of
1959, and not as part of the National Housing Act which
comprises this chapter.

EFFECTIVE DATE

Pub. L. 101-235, title I, §109(b), Dec. 15, 1989, 103 Stat.
2011, provided that: ‘“The amendment made by sub-
section (a) [enacting this section] shall apply only with
respect to violations referred to in the amendment that
occur on or after the effective date of this section [Dec.
15, 1989].”

§1701q-2. Grants for conversion of elderly hous-
ing to assisted living facilities and other pur-
poses

(a) Grant authority

The Secretary of Housing and Urban Develop-
ment may make grants in accordance with this
section to owners of eligible projects described
in subsection (b) of this section for one or both
of the following activities:

(1) Repairs

Substantial capital repairs to projects that
are needed to rehabilitate, modernize, or ret-
rofit aging structures, common areas, or indi-
vidual dwelling units.

(2) Conversion
(A) Assisted living facilities

Activities designed to convert dwelling
units in the eligible project to assisted liv-
ing facilities for elderly persons.

(B) Service-enriched housing

Activities designed to convert dwelling
units in the eligible project to service-en-
riched housing for elderly persons.

(b) Eligible projects

An eligible project described in this subsection
is a multifamily housing project that is—

(1)(A) described in subparagraph (B), (C), (D),
(BE), (F), or (G) of section 13641(2) of title 42, or
(B) only to the extent amounts of the Depart-
ment of Agriculture are made available to the
Secretary of Housing and Urban Development
for such grants under this section for such
projects, subject to a loan made or insured
under section 1485 of title 42;

(2) owned by a private nonprofit organiza-
tion (as such term is defined in section 1701q of
this title); and

(3) designated primarily for occupancy by el-
derly persons.

Notwithstanding any other provision of this sub-
section or this section, an unused or underuti-
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lized commercial property may be considered an
eligible project under this subsection, except
that the Secretary may not provide grants
under this section for more than three such
properties. For any such projects, any reference
under this section to dwelling units shall be con-
sidered to refer to the premises of such prop-
erties.

(c) Applications

Applications for grants under this section
shall be submitted to the Secretary in accord-
ance with such procedures as the Secretary shall
establish. Such applications shall contain—

(1) a description of the substantial capital
repairs or the proposed conversion activities
for either an assisted living facility or service-
enriched housing for which a grant under this
section is requested;

(2) the amount of the grant requested to
complete the substantial capital repairs or
conversion activities;

(3) a description of the resources that are ex-
pected to be made available, if any, in con-
junction with the grant under this section;
and

(4) such other information or certifications
that the Secretary determines to be necessary
or appropriate.

(d) Requirements for services

(1) Sufficient evidence of firm funding commit-
ments

The Secretary may not make a grant under
this section for conversion activities unless an
application for a grant submitted pursuant to
subsection (c¢c) contains sufficient evidence, in
the determination of the Secretary, of firm
commitments for the funding of services to be
provided in the assisted living facility or serv-
ice-enriched housing, which may be provided
by third parties.

(2) Required evidence

The Secretary shall require evidence that
each recipient of a grant for service-enriched
housing under this section provides relevant
and timely disclosure of information to resi-
dents or potential residents of such housing
relating to—

(A) the services that will be available at
the property to each resident, including—

(1) the right to accept, decline, or choose
such services and to have the choice of
provider;

(ii) the services made available by or
contracted through the grantee;

(iii) the identity of, and relevant infor-
mation for, all agencies or organizations
providing any services to residents, which
agencies or organizations shall provide in-
formation regarding all procedures and re-
quirements to obtain services, any charges
or rates for the services, and the rights
and responsibilities of the residents relat-
ed to those services;

(B) the availability, identity, contact in-
formation, and role of the service coordina-
tor; and

(C) such other information as the Sec-
retary determines to be appropriate to en-
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