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regulation or administrative moratorium, except as
otherwise expressly provided in this Act [probably
means ‘‘this title”’, see Short Title of 1992 Amendment
note above], the Small Business Administration shall—
‘(1) within 90 days after the date of enactment of
this Act [Sept. 4, 1992], publish in the Federal Reg-
ister proposed rules and regulations implementing
this Act and the amendments made by this Act; and
“(2) within 180 days after the date of enactment of
this Act, publish in the Federal Register final rules
and regulations implementing this Act, and enter
such contracts as are necessary to implement this
Act and the amendments made by this Act.”

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Pub. L. 102-366, title IV, §418, Sept. 4, 1992, 106 Stat.
1019, provided that: ‘“Nothing in this Act [probably
means ‘‘this title’’, see Short Title of 1992 Amendment
note above] (and no amendment made by this Act) shall
be construed to affect the applicability of the securities
laws, as that term is defined in section 3(a)(47) of the
Securities Exchange Act of 1934 [15 U.S.C. 78c(a)(47)], or
any of the rules and regulations thereunder, or other-
wise supersede or limit the jurisdiction of the Securi-
ties and Exchange Commission or the authority at any
time conferred under the securities laws.”

§ 662. Definitions

As used in this chapter—

(1) the term ‘‘Administration” means the
Small Business Administration;

(2) the term ‘‘Administrator’” means the Ad-
ministrator of the Small Business Administra-
tion;

(3) the terms ‘‘small business investment
company’’, ‘“‘company’’, and ‘‘licensee’ mean a
company approved by the Administration to
operate under the provisions of this chapter
and issued a license as provided in section 681
of this title;

(4) the term ‘‘State’ includes the several
States, the territories and possessions of the
United States, the Commonwealth of Puerto
Rico, and the District of Columbia;

(5) the term ‘‘small-business concern”’ shall
have the same meaning as in the Small Busi-
ness Act [15 U.S.C. 631 et seq.], except that, for
purposes of this chapter—

(A) an investment by a venture capital
firm, investment company (including a
small business investment company) em-
ployee welfare benefit plan or pension plan,
or trust, foundation, or endowment that is
exempt from Federal income taxation—

(i) shall not cause a business concern to
be deemed not independently owned and
operated regardless of the allocation of
control during the investment period
under any investment agreement between
the business concern and the entity mak-
ing the investment;

(ii) shall be disregarded in determining
whether a business concern satisfies size
standards established pursuant to section
3(a)(2) of the Small Business Act [15 U.S.C.
632(a)(2)]; and

(iii) shall be disregarded in determining
whether a small business concern is a
smaller enterprise; and

(B) in determining whether a business con-
cern satisfies net income standards estab-
lished pursuant to section 3(a)(2) of the
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Small Business Act [156 U.S.C. 632(a)(2)], if
the business concern is not required by law
to pay Federal income taxes at the enter-
prise level, but is required to pass income
through to the shareholders, partners, bene-
ficiaries, or other equitable owners of the
business concern, the net income of the busi-
ness concern shall be determined by allow-
ing a deduction in an amount equal to the
sum of—

(i) if the business concern is not required
by law to pay State (and local, if any) in-
come taxes at the enterprise level, the net
income (determined without regard to this
subparagraph), multiplied by the marginal
State income tax rate (or by the combined
State and local income tax rates, as appli-
cable) that would have applied if the busi-
ness concern were a corporation; and

(ii) the net income (so determined) less
any deduction for State (and local) income
taxes calculated under clause (i), multi-
plied by the marginal Federal income tax
rate that would have applied if the busi-
ness concern were a corporation;

(6) the term ‘‘development companies”
means enterprises incorporated under State
law with the authority to promote and assist
the growth and development of small-business
concerns in the areas covered by their oper-
ations;

(7) the term ‘‘license” means a license issued
by the Administration as provided in section
681 of this title;

(8) the term ‘‘articles’ means articles of in-
corporation for an incorporated body and
means the functional equivalent or other simi-
lar documents specified by the Administrator
for other business entities;

(9) the term ‘‘private capital”’—

(A) means the sum of—

(i) the paid-in capital and paid-in surplus
of a corporate licensee, the contributed
capital of the partners of a partnership li-
censee, or the equity investment of the
members of a limited liability company 1li-
censee; and

(ii) unfunded binding commitments,
from investors that meet criteria estab-
lished by the Administrator, to contribute
capital to the licensee: Provided, That such
unfunded commitments may be counted as
private capital for purposes of approval by
the Administrator of any request for lever-
age, but leverage shall not be funded based
on such commitments; and

(B) does not include any—

(i) funds borrowed by a licensee from any
source;

(ii) funds obtained through the issuance
of leverage; or

(iii) funds obtained directly or indirectly
from any Federal, State, or local govern-
ment, or any government agency or instru-
mentality, except for—

(I) funds obtained from the business
revenues (excluding any governmental
appropriation) of any federally chartered
or government-sponsored corporation es-
tablished prior to October 1, 1987;
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(IT) funds invested by an employee wel-
fare benefit plan or pension plan; and

(ITIT) any qualified nonprivate funds (if
the investors of the qualified nonprivate
funds do not control, directly or indi-
rectly, the management, board of direc-
tors, general partners, or members of the
licensee);

(10) the term ‘‘leverage’ includes—

(A) debentures purchased or guaranteed by
the Administration;

(B) participating securities purchased or
guaranteed by the Administration; and

(C) preferred securities outstanding as of
October 1, 1995;

(11) the term ‘‘third party debt’” means any
indebtedness for borrowed money, other than
indebtedness owed to the Administration;

(12) the term ‘‘smaller enterprise” means
any small business concern that, together
with its affiliates—

(A) has—

(i) a net financial worth of not more
than $6,000,000, as of the date on which as-
sistance is provided under this chapter to
that business concern; and

(ii) an average net income for the 2-year
period preceding the date on which assist-
ance is provided under this chapter to that
business concern, of not more than
$2,000,000, after Federal income taxes (ex-
cluding any carryover losses) except that,
for purposes of this clause, if the business
concern is not required by law to pay Fed-
eral income taxes at the enterprise level,
but is required to pass income through to
the shareholders, partners, beneficiaries,
or other equitable owners of the business
concern, the net income of the business
concern shall be determined by allowing a
deduction in an amount equal to the sum
of—

(I) if the business concern is not re-
quired by law to pay State (and local, if
any) income taxes at the enterprise
level, the net income (determined with-
out regard to this clause), multiplied by
the marginal State income tax rate (or
by the combined State and local income
tax rates, as applicable) that would have
applied if the business concern were a
corporation; and

(IT) the net income (so determined) less
any deduction for State (and local) in-
come taxes calculated under subclause
(I), multiplied by the marginal Federal
income tax rate that would have applied
if the business concern were a corpora-
tion; or

(B) satisfies the standard industrial classi-
fication size standards established by the
Administration for the industry in which the
small business concern is primarily engaged;

(13) the term ‘‘qualified nonprivate funds”
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of law explicitly mandating the inclusion of
those funds in the definition of the term
‘“‘private capital’’;

(B) funds directly or indirectly invested in
any applicant or licensee by any Federal
agency under a provision of law enacted
after September 4, 1992, explicitly mandating
the inclusion of those funds in the definition
of the term ‘“‘private capital’’; and

(C) funds invested in any applicant or li-
censee by one or more State or local govern-
ment entities (including any guarantee ex-
tended by those entities) in an aggregate
amount that does not exceed 33 percent of
the private capital of the applicant or li-
censee;

(14) the terms ‘‘employee welfare benefit
plan” and ‘‘pension plan’ have the same
meanings as in section 3 of the Employee Re-
tirement Income Security Act of 1974 [29
U.S.C. 1002], and are intended to include—

(A) public and private pension or retire-
ment plans subject to such Act [29 U.S.C.
1001 et seq.]; and

(B) similar plans not covered by such Act
that have been established and that are
maintained by the Federal Government or
any State or political subdivision, or any
agency or instrumentality thereof, for the
benefit of employees;

(15) the term ‘‘member’” means, with respect
to a licensee that is a limited liability com-
pany, a holder of an ownership interest or a
person otherwise admitted to membership in
the limited liability company;

(16) the term ‘‘limited liability company’’
means a business entity that is organized and
operating in accordance with a State limited
liability company statute approved by the Ad-
ministration;

(17) the term ‘‘long term’’, when used in con-
nection with equity capital or loan funds in-
vested in any small business concern or small-
er enterprise, means any period of time not
less than 1 year;

(18) the term ‘‘Energy Saving debenture”
means a deferred interest debenture that—

(A) is issued at a discount;

(B) has a 5-year maturity or a 10-year ma-
turity;

(C) requires no interest payment or annual
charge for the first 5 years;

(D) is restricted to Energy Saving quali-
fied investments; and

(E) is issued at no cost (as defined in sec-
tion 661al of title 2) with respect to purchas-
ing and guaranteeing the debenture; and

(19) the term ‘“‘Energy Saving qualified in-
vestment” means investment in a small busi-
ness concern that is primarily engaged in re-
searching, manufacturing, developing, or pro-
viding products, goods, or services that reduce
the use or consumption of non-renewable en-
ergy resources.

(Pub. L. 85699, title I, §103, Aug. 21, 1958, T2
Stat. 690; Pub. L. 86-502, §3, June 11, 1960, 74
Stat. 196; Pub. L. 87-341, §2, Oct. 3, 1961, 75 Stat.

means any—
(A) funds directly or indirectly invested in
any applicant or licensee on or before Au-
gust 16, 1982, by any Federal agency, other

than the Administration, under a provision 1See References in Text note below.
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752; Pub. L. 92-595, §2(a), Oct. 27, 1972, 86 Stat.
1314; Pub. L. 94-305, title I, §106(a), June 4, 1976,
90 Stat. 666; Pub. L. 102-366, title IV, §410, Sept.
4, 1992, 106 Stat. 1017; Pub. L. 104208, div. D, title
II, §208(a), Sept. 30, 1996, 110 Stat. 3009-739; Pub.
L. 105-135, title II, §213, Dec. 2, 1997, 111 Stat.
2601; Pub. L. 106-9, §2(c), Apr. 5, 1999, 113 Stat. 17;
Pub. L. 106-554, §1(a)(9) [title IV, §402], Dec. 21,
2000, 114 Stat. 2763, 2763A-690; Pub. L. 110-140,
title XII, §1205(b), Dec. 19, 2007, 121 Stat. 1773.)

REFERENCES IN TEXT

For definition of ‘‘this chapter’, referred to in text,
see References in Text note set out under section 661 of
this title.

The Small Business Act, referred to in par. (5), is
Pub. L. 85-536, §2(1 et seq.), July 18, 1958, 72 Stat. 384,
which is classified to chapter 14A (§631 et seq.) of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 631 of
this title and Tables. The term ‘‘small-business con-
cern’’ is defined in section 632 of this title.

The Employee Retirement Income Security Act of
1974, referred to in par. (14), is Pub. L. 93-406, Sept. 2,
1974, 88 Stat. 829, which is classified principally to chap-
ter 18 (§1001 et seq.) of Title 29, Labor. For complete
classification of this Act to the Code, see Short Title
note set out under section 1001 of Title 29 and Tables.

Section 66la of title 2, referred to in par. (18)(E), was
in the original ‘‘section 502 of the Credit Reform Act of
1990”°, which was translated as reading ‘‘section 502 of
the Federal Credit Reform Act of 1990, to reflect the
probable intent of Congress.

AMENDMENTS

2007—Pars. (18), (19). Pub. L. 110-140 added pars. (18)
and (19).

2000—Par. (5)(A)(1). Pub. L. 106-554, §1(a)(9) [title IV,
§402(a)], inserted before semicolon at end ‘‘regardless of
the allocation of control during the investment period
under any investment agreement between the business
concern and the entity making the investment’’.

Par. (17). Pub. L. 106-554, §1(a)(9) [title IV, §402(b)],
added par. (17).

1999—Par. (5). Pub. L. 106-9, §2(c)(1), designated exist-
ing provisions after ‘‘for purposes of this chapter’ as
subpar. (A), redesignated former subpars. (A) to (C) as
cls. (i) to (iii), respectively, and added subpar. (B).

Par. (12)(A)(ii). Pub. L. 106-9, §2(c)(2), inserted before
‘s or”: “‘except that, for purposes of this clause, if the
business concern is not required by law to pay Federal
income taxes at the enterprise level, but is required to
pass income through to the shareholders, partners,
beneficiaries, or other equitable owners of the business
concern, the net income of the business concern shall
be determined by allowing a deduction in an amount
equal to the sum of—

‘(D) if the business concern is not required by law
to pay State (and local, if any) income taxes at the
enterprise level, the net income (determined without
regard to this clause), multiplied by the marginal
State income tax rate (or by the combined State and
local income tax rates, as applicable) that would have
applied if the business concern were a corporation;
and

‘(IT) the net income (so determined) less any deduc-
tion for State (and local) income taxes calculated
under subclause (I), multiplied by the marginal Fed-
eral income tax rate that would have applied if the
business concern were a corporation’’.
1997—Par. (9)(B)(iii). Pub. L. 105-135 added subcl. (I)

and redesignated former subcls. (I) and (IT) as (II) and
(IIT), respectively.

1996—Par. (5). Pub. L. 104-208, §208(a)(1), inserted be-
fore semicolon at end ‘‘, except that, for purposes of
this chapter, an investment by a venture capital firm,
investment company (including a small business in-
vestment company) employee welfare benefit plan or
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pension plan, or trust, foundation, or endowment that
is exempt from Federal income taxation—

““(A) shall not cause a business concern to be
deemed not independently owned and operated;

‘“(B) shall be disregarded in determining whether a
business concern satisfies size standards established
pursuant to section 3(a)(2) of the Small Business Act;
and

‘“(C) shall be disregarded in determining whether a
small business concern is a smaller enterprise’’.

Par. (9). Pub. L. 104208, §208(a)(2), amended par. (9)
generally. Prior to amendment, par. (9) read as follows:
“notwithstanding any other provision of law, the term
‘private capital’ means the private paid-in capital and
paid-in surplus of a corporate licensee, or the private
partnership capital of an unincorporate licensee, inclu-
sive of (A) any funds invested in the licensee by a pub-
lic or private pension fund, (B) any funds invested in
the licensee by State or local government entities, to
the extent that such investment does not exceed 33 per-
cent of a licensee’s total private capital and otherwise
meets criteria established by the Administration, and
(C) unfunded commitments from institutional investors
that meet criteria established by the Administration,
but it excludes any funds which are borrowed by the li-
censee from any source or which are obtained or de-
rived, directly or indirectly, from any Federal source,
including the Administration: Provided, That no un-
funded commitment from an institutional investor
may be used for the purpose of meeting the minimum
amount of private capital required by this chapter or as
the basis for the Administration to issue obligations to
provide financing; and”’.

Pars. (10) to (16). Pub. L. 104-208, §208(a)(3), added
pars. (10) to (16) and struck out former par. (10) which
read as follows: ‘‘the term ‘leverage’ includes deben-
tures purchased or guaranteed by the Administration,
participating securities purchased or guaranteed by the
Administration, or preferred securities issued by com-
panies licensed under section 681(d) of this title and
which have been purchased by the Administration.”

1992—Pars. (9), (10). Pub. L. 102-366 added pars. (9) and
(10).

1976—Par. (8). Pub. L. 94-305 added par. (8).

1972—Par. (3). Pub. L. 92-595 substituted ‘‘section 681"’
for “‘section 681(c)”".

Par. (7). Pub. L. 92-595 substituted ‘‘section 681" for
‘‘section 681(c)”’.

1961—Par. (3). Pub. L. 87-341, §2(1), inserted ‘‘licensee”’
and substituted ‘‘company approved by the Administra-
tion to operate under the provisions of this chapter and
issued a license as provided in section 681(c) of this
title” for ‘‘small business investment company orga-
nized as provided in subchapter III of this chapter, in-
cluding (except for purposes of sections 681 and 687(f) of
this title) a State-chartered investment company
which has obtained the approval of the Administrator
to operate under the provisions of this chapter as pro-
vided in section 688 of this title and a company con-
verted into a small business investment company under
section 691 of this title”.

Par. (7). Pub. L. 87-341, §2(2), added par. (7).

1960—Par. (4). Pub. L. 86-502 substituted definition of
‘“State” for definition of ‘““United States”.

EFFECTIVE DATE OF 2007 AMENDMENT

Amendment by Pub. L. 110-140 effective on the date
that is 1 day after Dec. 19, 2007, see section 1601 of Pub.
L. 110-140, set out as an Effective Date note under sec-
tion 1824 of Title 2, The Congress.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effective Oct. 1, 1997,
see section 3 of Pub. L. 105-135, set out as a note under
section 631 of this title.

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT
OF 1992 ON SECURITIES LAWS

Nothing in amendment by Pub. L. 102-366 to be con-
strued to affect applicability of securities laws or to
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otherwise supersede or limit jurisdiction of Securities
and Exchange Commission, see section 418 of Pub. L.
102-366, set out as a note under section 661 of this title.

SUBCHAPTER II—SMALL BUSINESS IN-
VESTMENT DIVISION OF SMALL BUSI-
NESS ADMINISTRATION

§671. Establishment; Associate Administrator;
appointment and compensation

There is hereby established in the Small Busi-
ness Administration a division to be known as
the Small Business Investment Division. The Di-
vision shall be headed by an Associate Adminis-
trator who shall be appointed by the Adminis-
trator, and shall receive compensation at the
rate provided by law for other Associate Admin-
istrators of the Small Business Administration.

(Pub. L. 85-699, title II, §201, Aug. 21, 1958, 72
Stat. 690; Pub. L. 89-117, title III, §316(b), Aug.
10, 1965, 79 Stat. 484; Pub. L. 89-779, §2, Nov. 6,
1966, 80 Stat. 1359.)

AMENDMENTS

1966—Pub. L. 89-779 substituted ‘“Associated Adminis-
trator” for ‘“‘Deputy Administrator’ as the head of the
Small Business Investment Division of the Small Busi-
ness Administration, substituted the rate provided by
law for other Associate Administrators of the Small
Business Administration for the rate provided by law
for the other Deputy Administrators of the Small Busi-
ness Administration as the standard of compensation
for the head of the Small Business Investment Division,
and struck out provisions spelling out the proper exer-
cise of the powers conferred on the Administration and
on the Administrator through the Small Business In-
vestment Division and the Division head. See section
687(f) of this title.

1965—Pub. L. 89-117 provided that the powers con-
ferred by subchapters IV-A and V of this chapter shall
be exercised through such divisions, sections, or other
personnel as the Administrator in his discretion deter-
mines.

§672. Repealed. Pub. L. 87-341, §11(h)(1), Oct. 3,
1961, 75 Stat. 757

Section, Pub. L. 85-699, title II, §202(b), Aug. 21, 1958,
72 Stat. 691, authorized appropriations for business ex-
penses.

SUBCHAPTER III-INVESTMENT DIVISION
PROGRAMS

PART A—SMALL BUSINESS INVESTMENT
COMPANIES

§681. Organization

(a) Incorporation and charter under State law,
period of succession; area of operations

A small business investment company shall be
an incorporated body, a limited liability com-
pany, or a limited partnership organized and
chartered or otherwise existing under State law
solely for the purpose of performing the func-
tions and conducting the activities con-
templated under this subchapter, which, if in-
corporated, has succession for a period of not
less than thirty years unless sooner dissolved by
its shareholders, and if a limited partnership,
has succession for a period of not less than ten
years, and possesses the powers reasonably nec-
essary to perform such functions and conduct
such activities. The area in which the company

TITLE 15—COMMERCE AND TRADE

Page 936

is to conduct its operations, and the establish-
ment of branch offices or agencies (if authorized
by the articles), shall be subject to the approval
of the Administration.

(b) Articles of incorporation; approval

The articles of any small business investment
company shall specify in general terms the ob-
jects for which the company is formed, the name
assumed by such company, the area or areas in
which its operations are to be carried on, the
place where its principal office is to be located,
and the amount and classes of its shares of cap-
ital stock. Such articles may contain any other
provisions not inconsistent with this chapter
that the company may see fit to adopt for the
regulation of its business and the conduct of its
affairs. Such articles and any amendments
thereto adopted from time to time shall be sub-
ject to the approval of the Administration.

(c) Issuance of license
(1) Submission of application

Each applicant for a license to operate as a
small business investment company under this
chapter shall submit to the Administrator an
application, in a form and including such doc-
umentation as may be prescribed by the Ad-
ministrator.

(2) Procedures

(A) Status

Not later than 90 days after the initial re-
ceipt by the Administrator of an application
under this subsection, the Administrator
shall provide the applicant with a written
report detailing the status of the application
and any requirements remaining for comple-
tion of the application.

(B) Approval or disapproval

Within a reasonable time after receiving a
completed application submitted in accord-
ance with this subsection and in accordance
with such requirements as the Adminis-
trator may prescribe by regulation, the Ad-
ministrator shall—

(i) approve the application and issue a li-
cense for such operation to the applicant if
the requirements of this section are sat-
isfied; or

(ii) disapprove the application and notify
the applicant in writing of the disapproval.

(3) Matters considered

In reviewing and processing any application
under this subsection, the Administrator—
(A) shall determine whether—

(i) the applicant meets the requirements
of subsections (a) and (c) of section 682 of
this title; and

(ii) the management of the applicant is
qualified and has the knowledge, experi-
ence, and capability necessary to comply
with this chapter;

(B) shall take into consideration—

(i) the need for and availability of fi-
nancing for small business concerns in the
geographic area in which the applicant is
to commence business;

(ii) the general business reputation of
the owners and management of the appli-
cant; and
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