
Page 1666 TITLE 15—COMMERCE AND TRADE § 2617 

a defendant resides or may be found. Subpoenas 
requiring attendance of witnesses in any such 
action may be served in any judicial district. 

(b) Seizure 

Any chemical substance, mixture, or product 
subject to subchapter IV of this chapter which 
was manufactured, processed, or distributed in 
commerce in violation of this chapter or any 
rule promulgated or order issued under this 
chapter or any article containing such a sub-
stance or mixture shall be liable to be proceeded 
against, by process of libel, for the seizure and 
condemnation of such substance, mixture, prod-
uct, or article, in any district court of the 
United States within the jurisdiction of which 
such substance, mixture, product, or article is 
found. Such proceedings shall conform as nearly 
as possible to proceedings in rem in admiralty. 

(Pub. L. 94–469, title I, § 17, Oct. 11, 1976, 90 Stat. 
2037; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L. 
102–550, title X, § 1021(b)(6), (7), Oct. 28, 1992, 106 
Stat. 3923.) 

AMENDMENTS 

1992—Subsec. (a). Pub. L. 102–550, § 1021(b)(6), which di-

rected that subsec. (a) be amended ‘‘to read as follows’’ 

and then set out the subsec. (a) designation and head-

ing, followed by the par. (1) designation and text, with-

out any restatement of par. (2), was executed as a gen-

eral amendment of par. (1) only, to reflect the probable 

intent of Congress. Prior to amendment, par. (1) read as 

follows: ‘‘The district courts of the United States shall 

have jurisdiction over civil actions to— 

‘‘(A) restrain any violation of section 2614 of this 

title, 

‘‘(B) restrain any person from taking any action 

prohibited by section 2604 or 2605 of this title or by a 

rule or order under section 2604 or 2605 of this title, 

‘‘(C) compel the taking of any action required by or 

under this chapter, or 

‘‘(D) direct any manufacturer or processor of a 

chemical substance or mixture manufactured or proc-

essed in violation of section 2604 or 2605 of this title 

or a rule or order under section 2604 or 2605 of this 

title and distributed in commerce, (i) to give notice 

of such fact to distributors in commerce of such sub-

stance or mixture and, to the extent reasonably as-

certainable, to other persons in possession of such 

substance or mixture or exposed to such substance or 

mixture, (ii) to give public notice of such risk of in-

jury, and (iii) to either replace or repurchase such 

substance or mixture, whichever the person to which 

the requirement is directed elects.’’ 

Subsec. (b). Pub. L. 102–550, § 1021(b)(7), in first sen-

tence substituted ‘‘substance, mixture, or product sub-

ject to subchapter IV of this chapter’’ for ‘‘substance or 

mixture’’ and inserted ‘‘product,’’ before ‘‘or article’’ in 

two places. 

§ 2617. Preemption 

(a) Effect on State law 

(1) Except as provided in paragraph (2), noth-
ing in this chapter shall affect the authority of 
any State or political subdivision of a State to 
establish or continue in effect regulation of any 
chemical substance, mixture, or article contain-
ing a chemical substance or mixture. 

(2) Except as provided in subsection (b) of this 
section— 

(A) if the Administrator requires by a rule 
promulgated under section 2603 of this title 
the testing of a chemical substance or mix-

ture, no State or political subdivision may, 
after the effective date of such rule, establish 
or continue in effect a requirement for the 
testing of such substance or mixture for pur-
poses similar to those for which testing is re-
quired under such rule; and 

(B) if the Administrator prescribes a rule or 
order under section 2604 or 2605 of this title 
(other than a rule imposing a requirement de-
scribed in subsection (a)(6) of section 2605 of 
this title) which is applicable to a chemical 
substance or mixture, and which is designed to 
protect against a risk of injury to health or 
the environment associated with such sub-
stance or mixture, no State or political sub-
division of a State may, after the effective 
date of such requirement, establish or con-
tinue in effect, any requirement which is ap-
plicable to such substance or mixture, or an 
article containing such substance or mixture, 
and which is designed to protect against such 
risk unless such requirement (i) is identical to 
the requirement prescribed by the Adminis-
trator, (ii) is adopted under the authority of 
the Clean Air Act [42 U.S.C. 7401 et seq.] or any 
other Federal law, or (iii) prohibits the use of 
such substance or mixture in such State or po-
litical subdivision (other than its use in the 
manufacture or processing of other substances 
or mixtures). 

(b) Exemption 

Upon application of a State or political sub-
division of a State the Administrator may by 
rule exempt from subsection (a)(2) of this sec-
tion, under such conditions as may be prescribed 
in such rule, a requirement of such State or po-
litical subdivision designed to protect against a 
risk of injury to health or the environment asso-
ciated with a chemical substance, mixture, or 
article containing a chemical substance or mix-
ture if— 

(1) compliance with the requirement would 
not cause the manufacturing, processing, dis-
tribution in commerce, or use of the sub-
stance, mixture, or article to be in violation of 
the applicable requirement under this chapter 
described in subsection (a)(2) of this section, 
and 

(2) the State or political subdivision require-
ment (A) provides a significantly higher de-
gree of protection from such risk than the re-
quirement under this chapter described in sub-
section (a)(2) of this section and (B) does not, 
through difficulties in marketing, distribu-
tion, or other factors, unduly burden inter-
state commerce. 

(Pub. L. 94–469, title I, § 18, Oct. 11, 1976, 90 Stat. 
2038; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

REFERENCES IN TEXT 

The Clean Air Act, referred to in subsec. (a)(2)(B), is 

act July 14, 1955, ch. 360, 69 Stat. 322, as amended, which 

is classified generally to chapter 85 (§ 7401 et seq.) of 

Title 42, The Public Health and Welfare. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 7401 of Title 42 and Tables. 

§ 2618. Judicial review 

(a) In general 

(1)(A) Not later than 60 days after the date of 
the promulgation of a rule under section 2603(a), 
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1 So in original. Probably should be followed by a comma. 

2604(a)(2), 2604(b)(4), 2605(a), 2605(e), or 2607 of 
this title, or under subchapter II or IV of this 
chapter, any person may file a petition for judi-
cial review of such rule with the United States 
Court of Appeals for the District of Columbia 
Circuit or for the circuit in which such person 
resides or in which such person’s principal place 
of business is located. Courts of appeals of the 
United States shall have exclusive jurisdiction 
of any action to obtain judicial review (other 
than in an enforcement proceeding) of such a 
rule if any district court of the United States 
would have had jurisdiction of such action but 
for this subparagraph. 

(B) Courts of appeals of the United States 
shall have exclusive jurisdiction of any action to 
obtain judicial review (other than in an enforce-
ment proceeding) of an order issued under sub-
paragraph (A) or (B) of section 2605(b)(1) of this 
title if any district court of the United States 
would have had jurisdiction of such action but 
for this subparagraph. 

(2) Copies of any petition filed under para-
graph (1)(A) shall be transmitted forthwith to 
the Administrator and to the Attorney General 
by the clerk of the court with which such peti-
tion was filed. The provisions of section 2112 of 
title 28 shall apply to the filing of the rule-
making record of proceedings on which the Ad-
ministrator based the rule being reviewed under 
this section and to the transfer of proceedings 
between United States courts of appeals. 

(3) For purposes of this section, the term 
‘‘rulemaking record’’ means— 

(A) the rule being reviewed under this sec-
tion; 

(B) in the case of a rule under section 2603(a) 
of this title, the finding required by such sec-
tion, in the case of a rule under section 
2604(b)(4) of this title, the finding required by 
such section, in the case of a rule under sec-
tion 2605(a) of this title the finding required by 
section 2604(f) or 2605(a) of this title, as the 
case may be, in the case of a rule under sec-
tion 2605(a) of this title, the statement re-
quired by section 2605(c)(1) of this title, and in 
the case of a rule under section 2605(e) of this 
title, the findings required by paragraph (2)(B) 
or (3)(B) of such section, as the case may be 1 
and in the case of a rule under subchapter IV 
of this chapter, the finding required for the is-
suance of such a rule; 

(C) any transcript required to be made of 
oral presentations made in proceedings for the 
promulgation of such rule; 

(D) any written submission of interested par-
ties respecting the promulgation of such rule; 
and 

(E) any other information which the Admin-
istrator considers to be relevant to such rule 
and which the Administrator identified, on or 
before the date of the promulgation of such 
rule, in a notice published in the Federal Reg-
ister. 

(b) Additional submissions and presentations; 
modifications 

If in an action under this section to review a 
rule the petitioner or the Administrator applies 

to the court for leave to make additional oral 
submissions or written presentations respecting 
such rule and shows to the satisfaction of the 
court that such submissions and presentations 
would be material and that there were reason-
able grounds for the submissions and failure to 
make such submissions and presentations in the 
proceeding before the Administrator, the court 
may order the Administrator to provide addi-
tional opportunity to make such submissions 
and presentations. The Administrator may mod-
ify or set aside the rule being reviewed or make 
a new rule by reason of the additional submis-
sions and presentations and shall file such modi-
fied or new rule with the return of such submis-
sions and presentations. The court shall there-
after review such new or modified rule. 

(c) Standard of review 

(1)(A) Upon the filing of a petition under sub-
section (a)(1) of this section for judicial review 
of a rule, the court shall have jurisdiction (i) to 
grant appropriate relief, including interim re-
lief, as provided in chapter 7 of title 5, and (ii) 
except as otherwise provided in subparagraph 
(B), to review such rule in accordance with chap-
ter 7 of title 5. 

(B) Section 706 of title 5 shall apply to review 
of a rule under this section, except that— 

(i) in the case of review of a rule under sec-
tion 2603(a), 2604(b)(4), 2605(a), or 2605(e) of this 
title, the standard for review prescribed by 
paragraph (2)(E) of such section 706 shall not 
apply and the court shall hold unlawful and 
set aside such rule if the court finds that the 
rule is not supported by substantial evidence 
in the rulemaking record (as defined in sub-
section (a)(3) of this section) taken as a whole; 

(ii) in the case of review of a rule under sec-
tion 2605(a) of this title, the court shall hold 
unlawful and set aside such rule if it finds 
that— 

(I) a determination by the Administrator 
under section 2605(c)(3) of this title that the 
petitioner seeking review of such rule is not 
entitled to conduct (or have conducted) 
cross-examination or to present rebuttal 
submissions, or 

(II) a rule of, or ruling by, the Adminis-
trator under section 2605(c)(3) of this title 
limiting such petitioner’s cross-examination 
or oral presentations, 

has precluded disclosure of disputed material 
facts which was necessary to a fair determina-
tion by the Administrator of the rulemaking 
proceeding taken as a whole; and section 
706(2)(D) shall not apply with respect to a de-
termination, rule, or ruling referred to in sub-
clause (I) or (II); and 

(iii) the court may not review the contents 
and adequacy of— 

(I) any statement required to be made pur-
suant to section 2605(c)(1) of this title, or 

(II) any statement of basis and purpose re-
quired by section 553(c) of title 5 to be incor-
porated in the rule 

except as part of a review of the rulemaking 
record taken as a whole. 

The term ‘‘evidence’’ as used in clause (i) means 
any matter in the rulemaking record. 
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(C) A determination, rule, or ruling of the Ad-
ministrator described in subparagraph (B)(ii) 
may be reviewed only in an action under this 
section and only in accordance with such sub-
paragraph. 

(2) The judgment of the court affirming or set-
ting aside, in whole or in part, any rule reviewed 
in accordance with this section shall be final, 
subject to review by the Supreme Court of the 
United States upon certiorari or certification, 
as provided in section 1254 of title 28. 

(d) Fees and costs 

The decision of the court in an action com-
menced under subsection (a) of this section, or 
of the Supreme Court of the United States on re-
view of such a decision, may include an award of 
costs of suit and reasonable fees for attorneys 
and expert witnesses if the court determines 
that such an award is appropriate. 

(e) Other remedies 

The remedies as provided in this section shall 
be in addition to and not in lieu of any other 
remedies provided by law. 

(Pub. L. 94–469, title I, § 19, Oct. 11, 1976, 90 Stat. 
2039; renumbered title I and amended Pub. L. 
99–519, § 3(b)(2), (c)(1), Oct. 22, 1986, 100 Stat. 2989; 
Pub. L. 102–550, title X, § 1021(b)(8), Oct. 28, 1992, 
106 Stat. 3923.) 

AMENDMENTS 

1992—Subsec. (a)(1)(A). Pub. L. 102–550, § 1021(b)(8)(A), 

substituted ‘‘subchapter II or IV of this chapter’’ for 

‘‘subchapter II of this chapter’’. 

Subsec. (a)(3)(B). Pub. L. 102–550, § 1021(b)(8)(B), in-

serted before semicolon at end ‘‘and in the case of a 

rule under subchapter IV of this chapter, the finding re-

quired for the issuance of such a rule’’. 

1986—Subsec. (a)(1)(A). Pub. L. 99–519 inserted ref-

erence to subchapter II of this chapter. 

§ 2619. Citizens’ civil actions 

(a) In general 

Except as provided in subsection (b) of this 
section, any person may commence a civil ac-
tion— 

(1) against any person (including (A) the 
United States, and (B) any other govern-
mental instrumentality or agency to the ex-
tent permitted by the eleventh amendment to 
the Constitution) who is alleged to be in viola-
tion of this chapter or any rule promulgated 
under section 2603, 2604, or 2605 of this title, or 
subchapter II or IV of this chapter, or order is-
sued under section 2604 of this title or sub-
chapter II or IV of this chapter to restrain 
such violation, or 

(2) against the Administrator to compel the 
Administrator to perform any act or duty 
under this chapter which is not discretionary. 

Any civil action under paragraph (1) shall be 
brought in the United States district court for 
the district in which the alleged violation oc-
curred or in which the defendant resides or in 
which the defendant’s principal place of business 
is located. Any action brought under paragraph 
(2) shall be brought in the United States District 
Court for the District of Columbia, or the 
United States district court for the judicial dis-
trict in which the plaintiff is domiciled. The dis-

trict courts of the United States shall have ju-
risdiction over suits brought under this section, 
without regard to the amount in controversy or 
the citizenship of the parties. In any civil action 
under this subsection process may be served on 
a defendant in any judicial district in which the 
defendant resides or may be found and subpoe-
nas for witnesses may be served in any judicial 
district. 

(b) Limitation 

No civil action may be commenced— 
(1) under subsection (a)(1) of this section to 

restrain a violation of this chapter or rule or 
order under this chapter— 

(A) before the expiration of 60 days after 
the plaintiff has given notice of such viola-
tion (i) to the Administrator, and (ii) to the 
person who is alleged to have committed 
such violation, or 

(B) if the Administrator has commenced 
and is diligently prosecuting a proceeding 
for the issuance of an order under section 
2615(a)(2) of this title to require compliance 
with this chapter or with such rule or order 
or if the Attorney General has commenced 
and is diligently prosecuting a civil action 
in a court of the United States to require 
compliance with this chapter or with such 
rule or order, but if such proceeding or civil 
action is commenced after the giving of no-
tice, any person giving such notice may in-
tervene as a matter of right in such proceed-
ing or action; or 

(2) under subsection (a)(2) of this section be-
fore the expiration of 60 days after the plain-
tiff has given notice to the Administrator of 
the alleged failure of the Administrator to 
perform an act or duty which is the basis for 
such action or, in the case of an action under 
such subsection for the failure of the Adminis-
trator to file an action under section 2606 of 
this title, before the expiration of ten days 
after such notification. 

Notice under this subsection shall be given in 
such manner as the Administrator shall pre-
scribe by rule. 

(c) General 

(1) In any action under this section, the Ad-
ministrator, if not a party, may intervene as a 
matter of right. 

(2) The court, in issuing any final order in any 
action brought pursuant to subsection (a) of this 
section, may award costs of suit and reasonable 
fees for attorneys and expert witnesses if the 
court determines that such an award is appro-
priate. Any court, in issuing its decision in an 
action brought to review such an order, may 
award costs of suit and reasonable fees for attor-
neys if the court determines that such an award 
is appropriate. 

(3) Nothing in this section shall restrict any 
right which any person (or class of persons) may 
have under any statute or common law to seek 
enforcement of this chapter or any rule or order 
under this chapter or to seek any other relief. 

(d) Consolidation 

When two or more civil actions brought under 
subsection (a) of this section involving the same 
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