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the Secretary shall take into consideration the
manner of use of such buildings and lands prior
to January 1, 1977, and shall designate such
lands as are reasonably necessary for the con-
tinued enjoyment of the property in the same
manner and to the same extent as existed prior
to such date.

(d) Owner’s reservation of right of use and occu-
pancy for fixed term of years or for life; elec-
tion by owner; fair market value; termi-
nation; notification

The owner of an improved property, as defined
in this subchapter, on the date of its acquisition,
as a condition of such acquisition, may retain
for himself, his heirs and assigns, a right of use
and occupancy of the improved property for non-
commercial residential, or agricultural pur-
poses, or the continuation of existing commer-
cial operations, as the case may be, for a defi-
nite term of not more than twenty-five years,
or, in lieu thereof, for a term ending at the
death of the owner or the death of his spouse,
whichever is later. The owner shall elect the
term to be reserved. Unless the property is whol-
ly or partially donated, the Secretary shall pay
to the owner the fair market value of the prop-
erty on the date of its acquisition, less the fair
market value of the property on that date of the
right retained by the owner. A right retained by
the owner pursuant to this section shall be sub-
ject to termination by the Secretary upon his
determination that it is being exercised in a
manner inconsistent with the purposes of this
subchapter, and it shall terminate by operation
of law upon notification by the Secretary to the
holder of the right of such determination and
tendering to him the amount equal to the fair
market value of that portion which remains un-
expired.

(Pub. L. 95-625, title XI, §1102, Nov. 10, 1978, 92
Stat. 3545; Pub. L. 99-500, §101(h) [title I, §116(a)],
Oct. 18, 1986, 100 Stat. 1783-242, 1783-266, and Pub.
L. 99-591, §101(h) [title I, §116(a)], Oct. 30, 1986,
100 Stat. 3341-242, 3341-266; Pub. L. 99-590, title X,
§1001, Oct. 30, 1986, 100 Stat. 3339.)
REFERENCES IN TEXT
This Act, referred to in subsec. (c¢), is Pub. L. 95-625,
Nov. 10, 1978, 92 Stat. 3467, known as the National Parks
and Recreation Act of 1978. For complete classification
of this Act to the Code, see Short Title of 1978 Amend-

ment note set out under section 1 of this title and
Tables.

CODIFICATION
Pub. L. 99-591 is a corrected version of Pub. L. 99-500.
AMENDMENTS

1986—Subsec. (a). Pub. L. 99-500, Pub. L. 99-590, Pub.
L. 99-591, amended subsec. (a) identically inserting pro-
visions relating to acquisition of an administrative
headquarters site.

§460m-17. Lands and areas plan; submission to
Congressional committees

Within two years from November 10, 1978, the
Secretary shall submit, in writing, to the House
Committee on Interior and Insular Affairs, the
Senate Committee on Energy and Natural Re-
sources and the Committees on Appropriations
of the United States Congress, a detailed plan
which shall indicate—
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(i) the lands and areas which he deems essen-
tial to the protection and public enjoyment of
the natural, scenic, and historic values and ob-
jects of this national river;

(ii) the lands which he has previously ac-
quired by purchase, donation, exchange, or
transfer for the purpose of this national river;

(iii) the annual acquisition program (includ-
ing the level of funding) which he recommends
for the ensuing four fiscal years; and

(iv) the feasibility and suitability of includ-
ing within the boundaries of the national
river, the section of the New River from Fay-
etteville to Gauley Bridge, and reasons there-
for.

(Pub. L. 95-625, title XI, §1103, Nov. 10, 1978, 92
Stat. 3546.)

CHANGE OF NAME

Committee on Interior and Insular Affairs of the
House of Representatives changed to Committee on
Natural Resources of the House of Representatives on
Jan. 5, 1993, by House Resolution No. 5, One Hundred
Third Congress.

§460m-18. Zoning laws and ordinances; estab-
lishment; assistance; restrictions; variances

The Secretary shall on his own initiative, or
at the request of any local government having
jurisdiction over land located in or adjacent to
the Gorge area, assist and consult with the ap-
propriate officials and employees of such local
government in establishing zoning laws or ordi-
nances which will assist in achieving the pur-
poses of this subchapter. In providing assistance
pursuant to this section, the Secretary shall en-
deavor to obtain provisions in such zoning laws
or ordinances which—

(1) have the effect of restricting incompat-
ible commercial and industrial use of all real
property in or adjacent to the Gorge area;

(2) aid in preserving the character of the
Gorge area by appropriate restrictions on the
use of real property in the vicinity, including,
but not limited to, restrictions upon building
and construction of all types; signs and bill-
boards; the burning of cover; cutting of tim-
ber; removal of topsoil, sand, or gravel; dump-
ing, storage, or piling of refuse; or any other
use which would detract from the esthetic
character of the Gorge area; and

(3) have the effect of providing that the Sec-
retary shall receive advance notice of any
hearing for the purpose of granting a variance
and any variance granted under, and of any ex-
ception made to, the application of such law
or ordinance.

(Pub. L. 95625, title XI, §1104, Nov. 10, 1978, 92
Stat. 3546.)

§460m-19. Mineral lands
(a) Mining; prohibition and limitation
Notwithstanding any other provision of law,
no surface mining of any kind shall be permitted
on federally owned lands within the boundary of
the national river where the subsurface estate is
not federally owned. Underground mining on
such lands may be permitted by the Secretary
only if—
(1) the mining operation will have no signifi-
cant adverse impact on the public use and en-
joyment of the national river;
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(2) the mining operation will disturb the
minimum amount of surface necessary to ex-
tract the mineral; and

(3) the surface is not significantly disturbed,
unless there is no technologically feasible al-
ternative.

(b) Timber harvesting

The harvesting of timber on federally owned
lands within the national river boundary is pro-
hibited, except insofar as it is necessary for the
Secretary to remove trees for river access, his-
toric sites, primitive campgrounds, scenic vis-
tas, or as may be necessary from time to time
for reasons of public health and safety.

(¢) Civil action; jurisdiction; recovery

The owner of a mineral estate subject to this
section who believes he has suffered a loss by op-
eration of this section, may bring an action only
in a United States district court to recover just
compensation, which shall be awarded if the
court finds that such loss constitutes a taking of
property compensable under the Constitution.

(Pub. L. 95-625, title XI, §1105, Nov. 10, 1978, 92
Stat. 3546.)

§460m-20. Hunting and fishing zones; designa-
tion; rules and regulations, consultation

The Secretary shall permit hunting and fish-
ing on lands and waters under his jurisdiction
within the boundaries of the New River Gorge
National River in accordance with applicable
Federal and State laws, and he may designate
zones where, and establish periods when, no
hunting or fishing shall be permitted for reasons
of public safety, administration, fish or wildlife
management, or public use and enjoyment. Ex-
cept in emergencies, any rules and regulations
of the Secretary pursuant to this section shall
be put into effect only after consultation with
the appropriate State agency responsible for
hunting and fishing activities. The Secretary
shall permit the State of West Virginia to un-
dertake fish stocking activities carried out by
the State, in consultation with the Secretary,
on waters within the boundaries of the national
river. Nothing in this Act shall be construed as
affecting the jurisdiction of the State of West
Virginia with respect to fish and wildlife.

(Pub. L. 95625, title XI, §1106, Nov. 10, 1978, 92
Stat. 3547; Pub. L. 104-333, div. I, title IV,
§406(a)(2), Nov. 12, 1996, 110 Stat. 4149; Pub. L.
111-11, title VII, §7115, Mar. 30, 2009, 123 Stat.
1202.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 95-625, Nov. 10,
1978, 92 Stat. 3467, known as the National Parks and
Recreation Act of 1978. For complete classification of
this Act to the Code, see Short Title of 1978 Amend-
ment note set out under section 1 of this title and
Tables.

AMENDMENTS

2009—Pub. L. 111-11, which directed substitution of
“shall” for ‘“may’” in first sentence, was executed by
substituting ‘‘shall” for ‘“‘may’’ the first time appear-
ing, which was preceding ‘‘permit hunting and fishing”’.

1996—Pub. L. 104-333 inserted at end ‘‘The Secretary
shall permit the State of West Virginia to undertake
fish stocking activities carried out by the State, in
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consultation with the Secretary, on waters within the
boundaries of the national river. Nothing in this Act
shall be construed as affecting the jurisdiction of the
State of West Virginia with respect to fish and wild-
life.”

REGULATIONS

Pub. L. 108-108, title I, §150, Nov. 10, 2003, 117 Stat.
1281, provided that: ‘“The National Park Service shall
issue a special regulation concerning continued hunt-
ing at New River Gorge National River in compliance
with the requirements of the Administrative Proce-
dures [Procedure] Act [see Short Title note preceding
section 5561 of Title 5, Government Organization and
Employees], with opportunity for public comment, and
shall also comply with the National Environmental
Policy Act [of 1969] [42 U.S.C. 4321 et seq.] as appro-
priate. Notwithstanding any other provision of law, the
September 25, 2003 interim final rule authorizing con-
tinued hunting at New River Gorge National River
shall be in effect until the final special regulation
supercedes it.”

§460m-21. Project work prohibition; advisement
to Secretary; report to Congress

The Federal Energy Regulatory Commission
shall not license the construction of any dam,
water conduit, reservoir, powerhouse, trans-
mission line, or other project works under the
Federal Power Act (41 Stat. 1063) as amended (16
U.S.C. 791a et seq.), on or directly affecting the
New River Gorge National River, and no depart-
ment or agency of the United States shall assist
by loan, grant, license, or otherwise in the con-
struction of any water resources project that
would have a direct and adverse effect on the
values for which such river was established, as
determined by the Secretary. Nothing contained
in the foregoing sentence, however, shall pre-
clude licensing of, or assistance to, develop-
ments below or above the New River Gorge Na-
tional River or on any stream tributary thereto
which will not invade the area or diminish the
scenic, recreation, and fish and wildlife values
present in the area on November 10, 1978. No de-
partment or agency of the United States shall
recommend authorization of any water re-
sources project that would have a direct and ad-
verse effect on the values for which such river
was established, as determined by the Secretary,
or request appropriations to begin construction
on any such project whether heretofore or here-
after authorized, without advising the Secretary
in writing of its intention to do so at least sixty
days in advance, and without specifically report-
ing to the Congress in writing at the time it
makes its recommendation or request in what
respect construction of such project would be in
conflict with the purposes of this section and
would effect! the national river and the values
to be protected by it under this section.

(Pub. L. 95-625, title XI, §1107, Nov. 10, 1978, 92
Stat. 3547.)

REFERENCES IN TEXT

The Federal Power Act (41 Stat. 1063) as amended (16
U.S.C. 791a et seq.), referred to in text, is act June 10,
1920, ch. 285, 41 Stat. 1063, as amended, which is classi-
fied generally to chapter 12 (§791a et seq.) of this title.
For complete classification of this Act to the Code, see
section 791a of this title and Tables.

180 in original. Probably should be “‘affect’.
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