§3633

River panels, the appointing authorities’ for ‘“The ap-
pointing authorities’. Former subsec. (g) redesignated
(h).

Subsec. (h). Pub. L. 106-554, §1(a)(4) [div. B, title I,
§144(c)(5)(B)], redesignated subsec. (g) as (h). Former
subsec. (h) redesignated (i).

Subsec. (h)(3). Pub. L. 106-554, §1(a)(4) [div. B, title I,
§144(c)(5)(D)], substituted ‘‘northern, southern, and
transboundary” for ‘‘northern and southern’’.

Subsec. (i). Pub. L. 106-554, §1(a)(4) [div. B, title I,
§144(c)(5)(B)], redesignated subsec. (h) as (i).

1999—Subsec. (g)(1). Pub. L. 99-5, §16(c)(1), formerly
Pub. L. 106-113, §1000(a)(1) [title II, §623(c)(1)], as re-
numbered by Pub. L. 109-479, §302(d)(1), substituted
“Except as provided in paragraph (2), the” for ““The’’.

Subsec. (g)(2) to (8). Pub. L. 99-5, §16(c)(2), (3), for-
merly Pub. L. 106-113, §1000(a)(1) [title II, §623(c)(2), (3)1,
as renumbered by Pub. L. 109-479, §302(d)(1), added par.
(2) and redesignated former pars. (2) to (7) as (3) to (8),
respectively.

§3633. Authority and responsibility

(a) Secretary of State

The Secretary of State is authorized to—

(1) receive and transmit, on behalf of the
United States, reports, requests, recommenda-
tions, proposals, and other communications of
and to the Commission and Panels;

(2) in consultation with the Secretary and
the Secretary of the Interior, approve, dis-
approve, object to, or withdraw objections to
fishery regimes, including enhancement pro-
grams and Fraser River Panel regulations pro-
posed in accordance with the Treaty, on the
condition that the United States shall be obli-
gated to carry out such regimes or regulations
only to the extent that funds are made avail-
able for such purposes in appropriation Acts;
and

(3) act upon, or refer to other appropriate
authority, any communication referred to in
paragraph (1) of this subsection other than a
proposed fishery regime or Fraser River Panel
regulation.

(b) States and treaty Indian tribes

Recommendations of the Commission on fish-
ery regimes or Fraser River Panel regulations
approved by the Secretary of State pursuant to
subsection (a)(2) of this section shall be for-
warded immediately to the States of Alaska, Or-
egon, Washington, and Idaho and to the treaty
Indian tribes, as appropriate. In the exercise of
their general fishery management authority,
the States and treaty Indian tribes may adopt
corresponding laws, regulations, or orders with-
in their respective jurisdictions.

(¢) Secretary of Commerce

In cooperation with the appropriate Regional
Fishery Management Councils, States and trea-
ty Indian tribes, the Secretary shall prepare, as
appropriate, all statements, reports, and infor-
mation required by the Treaty and submit such
documents to the Secretary of State, who shall
transmit them to the Commission.

(Pub. L. 99-5, §4, Mar. 15, 1985, 99 Stat. 10.)

§3634. Interagency cooperation

(a) States, United States agencies, treaty Indian
tribes, private institutions and organizations

In carrying out the provisions of the Treaty
and this chapter, the Secretary, in consultation
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with the Secretary of the Interior, may arrange
for cooperation with agencies of the TUnited
States, the States, treaty Indian tribes, private
institutions and organizations, and may execute
such memoranda as may be necessary to reflect
such agreements.

(b) United States agencies; facilities and person-
nel

Agencies of the United States may cooperate
in the conduct of scientific and other programs,
and may furnish facilities and personnel, for the
purposes of assisting the Commission and Panels
in carrying out their responsibilities under the
Treaty. Such agencies may accept reimburse-
ment from the Commission for providing such
services, facilities, and personnel.

(Pub. L. 99-5, §5, Mar. 15, 1985, 99 Stat. 11.)
§3635. Preemption

If any State or treaty Indian tribe has taken
any action, or omitted to take any action, the
results of which place the United States in jeop-
ardy of not fulfilling its international obliga-
tions under the Treaty, or any fishery regime or
Fraser River Panel regulation adopted there-
under, the Secretary shall inform the State or
tribe of the manner in which the action or inac-
tion places the United States in jeopardy of not
fulfilling its international obligations under the
Treaty, of any remedial action which would re-
lieve this concern, and of the intention to pro-
mulgate Federal regulations if such remedial ac-
tions are not undertaken within fifteen days un-
less an earlier action is required to avoid viola-
tion of United States Treaty obligations. Should
United States action be required to meet Treaty
obligations to Canada in respect to treaty In-
dian fisheries conducted in terminal areas sub-
ject to the continuing jurisdiction of a United
States district court, such action shall be taken
within the framework of such court jurisdiction.
Otherwise, regulations may be promulgated by
the Secretary pursuant to section 3636(a) of this
title which shall supersede any State or treaty
Indian tribal law, regulation or order deter-
mined by the Secretary to place the United
States in jeopardy of not fulfilling its inter-
national obligations under the Treaty. Timely
notice of all such determinations shall be dis-
seminated by electronic media and shall be pub-
lished in local newspapers in the major fishing
ports affected and in the Federal Register. In
order to enable the United States to fulfill its
obligations under article IV(7) of the Treaty, the
States of Alaska, Idaho, Oregon and Washington
and the treaty Indian tribes shall advise the
Secretary of all pertinent laws or regulations
pertaining to the harvest of Pacific salmon, to-
gether with such amendments thereto as may be
adopted from time to time.

(Pub. L. 99-5, §6, Mar. 15, 1985, 99 Stat. 11.)
§3636. Rulemaking

(a) Promulgation of regulations by Secretary of
Commerce

The Secretary, in consultation with the Sec-
retary of the Interior, the Secretary of the De-
partment in which the Coast Guard is operating
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and the appropriate Regional Fishery Manage-
ment Council, shall promulgate such regulations
as may be necessary to carry out the United
States international obligations under the Trea-
ty and this chapter, pursuant to section 3635 of
this title, as well as conforming amendatory
regulations applicable to the United States Ex-
clusive Economic Zone. Any such regulation
may be made applicable, as necessary, to all per-
sons and all vessels subject to the jurisdiction of
the United States, wherever located. Such regu-
lations as are necessary and appropriate to
carry out obligations of the United States under
the Treaty involve a foreign affairs function,
and as such shall not be subject to sections 553
through 557 of title 5, or the National Environ-
mental Policy Act (42 U.S.C. 4321 et seq.).

(b) Additions to fishery regimes and Fraser

River Panel regulations

The Secretary, in cooperation with the Re-
gional Fishery Management Councils, States,
and treaty Indian tribes, may promulgate regu-
lations applicable to nationals or vessels of the
United States, or both, which are in addition to,
and not in conflict with, fishery regimes and
Fraser River Panel regulations adopted under
the Treaty. Such regulations shall not discrimi-
nate between residents of different States.

(¢) Judicial review

Regulations promulgated by the Secretary
under this chapter shall be subject to judicial
review by the district courts of the United
States to the extent authorized by, and in ac-
cordance with, chapter 7 of title 5; except that
section 705 of such title is not applicable, and
the appropriate court shall only set aside any
such regulation on a ground specified in section
T06(2)(A), (B), (C), or (D) of such title. A civil ac-
tion filed pursuant to this section shall be as-
signed for hearing at the earliest possible date,
shall take precedence over other matters pend-
ing on the docket of the United States district
court at that time, and shall be expedited in
every way by such court and any appellate
court.

(Pub. L. 99-5, §7, Mar. 15, 1985, 99 Stat. 12; Pub.
L. 102-251, title III, §306(b), Mar. 9, 1992, 106 Stat.
66.)

AMENDMENT OF SUBSECTION (a)

Pub. L. 102-251, title I1I, §§306(b), 308, Mar.
9, 1992, 106 Stat. 66, provided that, effective on
the date on which the Agreement between the
United States and the Union of Soviet Socialist
Republics on the Maritime Boundary, signed
June 1, 1990, enters into force for the United
States, with authority to prescribe implementing
regulations effective Mar. 9, 1992, but with no
such regulation to be effective until the date on
which the Agreement enters into force for the
United States, subsection (a) is amended by in-
serting ‘“‘and special areas’ after ‘‘Ezxclusive
Economic Zone’’.

REFERENCES IN TEXT

The National Environmental Policy Act, referred to
in subsec. (a), probably means the National Environ-
mental Policy Act of 1969, Pub. L. 91-190, Jan. 1, 1970,
83 Stat. 852, as amended, which is classified generally
to chapter 55 (§4321 et seq.) of Title 42, The Public
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Health and Welfare. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 4321 of Title 42 and Tables.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-251 effective on date on
which Agreement between United States and Union of
Soviet Socialist Republics on the Maritime Boundary,
signed June 1, 1990, enters into force for United States,
with authority to prescribe implementing regulations
effective Mar. 9, 1992, but with no such regulation to be
effective until date on which Agreement enters into
force for United States, see section 308 of Pub. L.
102-251, set out as a note under section 773 of this title.

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
and for treatment of related references, see sections
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.

§3637. Prohibited acts and penalties
(a) Unlawful acts

It is unlawful for any person or vessel subject
to the jurisdiction of the United States—

(1) to violate any provision of this chapter,
or of any regulation adopted hereunder, or of
any Fraser River Panel regulation approved by
the United States under the Treaty;

(2) to refuse to permit any officer authorized
to enforce the provisions of this chapter to
board a fishing vessel subject to such person’s
control for purposes of conducting any search
or inspection in connection with the enforce-
ment of this chapter;

(3) to forcibly assault, resist, oppose, im-
pede, intimidate, or interfere with any such
authorized officer in the conduct of any search
or inspection described in subparagraph (2);

(4) to resist a lawful arrest for any act pro-
hibited by this section;

(5) to ship, transport, offer for sale, sell, pur-
chase, import, export, or have custody, con-
trol, or possession of, any fish taken or re-
tained in violation of this chapter; or

(6) to interfere with, delay, or prevent, by
any means, the apprehension or arrest of an-
other person, knowing that such other person
has committed any act prohibited by this sec-
tion.

(b) Civil penalty

Any person who commits any act that is un-
lawful under subsection (a) of this section shall
be liable to the United States for a civil penalty
as provided by section 308 of the Magnuson Act
(16 U.S.C. 1858).

(¢) Criminal penalty

Any person who commits an act that is unlaw-
ful under paragraph (2), (3), (4), or (6) of sub-
section (a) of this section shall be guilty of an
offense punishable as provided by section 309(b)
of the Magnuson Act (16 U.S.C. 1859(b)).

(d) Forfeiture

(1) Any vessel (including its gear, furniture,
appurtenances, stores, and cargo) used in the
commission of an act which is prohibited under
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