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TITLE 18, APPENDIX—CLASSIFIED INFORMATION §6

PROCEDURES ACT

by the defendant of any witness with respect to
any such information.

(Pub. L. 96-456, §5, Oct. 15, 1980, 94 Stat. 2026.)

§6. Procedure for cases involving classified in-
formation

(a) MOTION FOR HEARING.—Within the time
specified by the court for the filing of a motion
under this section, the United States may re-
quest the court to conduct a hearing to make all
determinations concerning the use, relevance, or
admissibility of classified information that
would otherwise be made during the trial or pre-
trial proceeding. Upon such a request, the court
shall conduct such a hearing. Any hearing held
pursuant to this subsection (or any portion of
such hearing specified in the request of the At-
torney General) shall be held in camera if the
Attorney General certifies to the court in such
petition that a public proceeding may result in
the disclosure of classified information. As to
each item of classified information, the court
shall set forth in writing the basis for its deter-
mination. Where the United States’ motion
under this subsection is filed prior to the trial
or pretrial proceeding, the court shall rule prior
to the commencement of the relevant proceed-
ing.

(b) NOTICE.—(1) Before any hearing is con-
ducted pursuant to a request by the United
States under subsection (a), the United States
shall provide the defendant with notice of the
classified information that is at issue. Such no-
tice shall identify the specific classified infor-
mation at issue whenever that information pre-
viously has been made available to the defend-
ant by the United States. When the United
States has not previously made the information
available to the defendant in connection with
the case, the information may be described by
generic category, in such forms as the court
may approve, rather than by identification of
the specific information of concern to the
United States.

(2) Whenever the United States requests a
hearing under subsection (a), the court, upon re-
quest of the defendant, may order the United
States to provide the defendant, prior to trial,
such details as to the portion of the indictment
or information at issue in the hearing as are
needed to give the defendant fair notice to pre-
pare for the hearing.

(c) ALTERNATIVE PROCEDURE FOR DISCLOSURE
OF CLASSIFIED INFORMATION.—(1) Upon any de-
termination by the court authorizing the disclo-
sure of specific classified information under the
procedures established by this section, the
United States may move that, in lieu of the dis-
closure of such specific classified information,
the court order—

(A) the substitution for such classified infor-
mation of a statement admitting relevant
facts that the specific classified information
would tend to prove; or

(B) the substitution for such classified infor-
mation of a summary of the specific classified
information.

The court shall grant such a motion of the
United States if it finds that the statement or

summary will provide the defendant with sub-
stantially the same ability to make his defense
as would disclosure of the specific classified in-
formation. The court shall hold a hearing on any
motion under this section. Any such hearing
shall be held in camera at the request of the At-
torney General.

(2) The United States may, in connection with
a motion under paragraph (1), submit to the
court an affidavit of the Attorney General cer-
tifying that disclosure of classified information
would cause identifiable damage to the national
security of the United States and explaining the
basis for the classification of such information.
If so requested by the United States, the court
shall examine such affidavit in camera and ex
parte.

(d) SEALING OF RECORDS OF IN CAMERA HEAR-
INGS.—If at the close of an in camera hearing
under this Act (or any portion of a hearing
under this Act that is held in camera) the court
determines that the classified information at
issue may not be disclosed or elicited at the
trial or pretrial proceeding, the record of such in
camera hearing shall be sealed and preserved by
the court for use in the event of an appeal. The
defendant may seek reconsideration of the
court’s determination prior to or during trial.

(e) PROHIBITION ON DISCLOSURE OF CLASSIFIED
INFORMATION BY DEFENDANT, RELIEF FOR DE-
FENDANT WHEN UNITED STATES OPPOSES DISCLO-
SURE.—(1) Whenever the court denies a motion
by the United States that it issue an order under
subsection (c¢) and the United States files with
the court an affidavit of the Attorney General
objecting to disclosure of the classified informa-
tion at issue, the court shall order that the de-
fendant not disclose or cause the disclosure of
such information.

(2) Whenever a defendant is prevented by an
order under paragraph (1) from disclosing or
causing the disclosure of classified information,
the court shall dismiss the indictment or infor-
mation; except that, when the court determines
that the interests of justice would not be served
by dismissal of the indictment or information,
the court shall order such other action, in lieu
of dismissing the indictment or information, as
the court determines is appropriate. Such action
may include, but need not be limited to—

(A) dismissing specified counts of the indict-
ment or information;

(B) finding against the United States on any
issue as to which the excluded classified infor-
mation relates; or

(C) striking or precluding all or part of the
testimony of a witness.

An order under this paragraph shall not take ef-
fect until the court has afforded the United
States an opportunity to appeal such order
under section 7, and thereafter to withdraw its
objection to the disclosure of the classified in-
formation at issue.

(f) RECIPROCITY.—Whenever the court deter-
mines pursuant to subsection (a) that classified
information may be disclosed in connection with
a trial or pretrial proceeding, the court shall,
unless the interests of fairness do not so require,
order the United States to provide the defendant
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with the information it expects to use to rebut
the classified information. The court may place
the United States under a continuing duty to
disclose such rebuttal information. If the United
States fails to comply with its obligation under
this subsection, the court may exclude any evi-
dence not made the subject of a required disclo-
sure and may prohibit the examination by the
United States of any witness with respect to
such information.

(Pub. L. 96-456, §6, Oct. 15, 1980, 94 Stat. 2026.)
§7. Interlocutory appeal

(a) An interlocutory appeal by the United
States taken before or after the defendant has
been placed in jeopardy shall lie to a court of ap-
peals from a decision or order of a district court
in a criminal case authorizing the disclosure of
classified information, imposing sanctions for
nondisclosure of classified information, or refus-
ing a protective order sought by the United
States to prevent the disclosure of classified in-
formation.

(b) An appeal taken pursuant to this section
either before or during trial shall be expedited
by the court of appeals. Prior to trial, an appeal
shall be taken within fourteen days after the de-
cision or order appealed from and the trial shall
not commence until the appeal is resolved. If an
appeal is taken during trial, the trial court shall
adjourn the trial until the appeal is resolved and
the court of appeals (1) shall hear argument on
such appeal within four days of the adjournment
of the trial, excluding intermediate weekends
and holidays, (2) may dispense with written
briefs other than the supporting materials pre-
viously submitted to the trial court, (3) shall
render its decision within four days of argument
on appeal, excluding intermediate weekends and
holidays, and (4) may dispense with the issuance
of a written opinion in rendering its decision.
Such appeal and decision shall not affect the
right of the defendant, in a subsequent appeal
from a judgment of conviction, to claim as error
reversal by the trial court on remand of a ruling
appealed from during trial.

(Pub. L. 96-456, §7, Oct. 15, 1980, 94 Stat. 2028;
Pub. L. 111-16, §4, May 7, 2009, 123 Stat. 1608.)

AMENDMENTS

2009—Subsec. (b). Pub. L. 111-16, §4(1), substituted
“fourteen days’’ for ‘‘ten days’’.

Subsec. (b)(1). Pub. L. 111-16, §4(2), inserted ‘‘exclud-
ing intermediate weekends and holidays,” after ‘ad-
journment of the trial,”.

Subsec. (b)(3). Pub. L. 111-16, §4(3), inserted ‘‘exclud-
ing intermediate weekends and holidays,” after ‘‘argu-
ment on appeal,”.

EFFECTIVE DATE OF 2009 AMENDMENT
Amendment by Pub. L. 111-16 effective Dec. 1, 2009,

see section 7 of Pub. L. 111-16, set out as a note under
section 109 of Title 11, Bankruptcy.

§ 8. Introduction of classified information

(a) CLASSIFICATION STATUS.—Writings, record-
ings, and photographs containing classified in-
formation may be admitted into evidence with-
out change in their classification status.

(b) PRECAUTIONS BY COURT.—The court, in
order to prevent unnecessary disclosure of clas-

sified information involved in any criminal pro-
ceeding, may order admission into evidence of
only part of a writing, recording, or photograph,
or may order admission into evidence of the
whole writing, recording, or photograph with ex-
cision of some or all of the classified informa-
tion contained therein, unless the whole ought
in fairness be considered.

(¢c) TAKING OF TESTIMONY.—During the exam-
ination of a witness in any criminal proceeding,
the United States may object to any question or
line of inquiry that may require the witness to
disclose classified information not previously
found to be admissible. Following such an objec-
tion, the court shall take such suitable action to
determine whether the response is admissible as
will safeguard against the compromise of any
classified information. Such action may include
requiring the United States to provide the court
with a proffer of the witness’ response to the
question or line of inquiry and requiring the de-
fendant to provide the court with a proffer of
the nature of the information he seeks to elicit.

(Pub. L. 96-456, §8, Oct. 15, 1980, 94 Stat. 2028.)

§9. Security procedures

(a) Within one hundred and twenty days of the
date of the enactment of this Act, the Chief Jus-
tice of the United States, in consultation with
the Attorney General, the Director of National
Intelligence, and the Secretary of Defense, shall
prescribe rules establishing procedures for the
protection against unauthorized disclosure of
any classified information in the custody of the
United States district courts, courts of appeal,
or Supreme Court. Such rules, and any changes
in such rules, shall be submitted to the appro-
priate committees of Congress and shall become
effective forty-five days after such submission.

(b) Until such time as rules under subsection
(a) first become effective, the Federal courts
shall in each case involving classified informa-
tion adapt procedures to protect against the un-
authorized disclosure of such information.

(Pub. L. 96-456, §9, Oct. 15, 1980, 94 Stat. 2029;
Pub. L. 108-458, title I, §1071(f), Dec. 17, 2004, 118
Stat. 3691.)

REFERENCES IN TEXT

The date of the enactment of this Act, referred to in
subsec. (a), means Oct. 15, 1980.

AMENDMENTS

2004—Subsec. (a). Pub. L. 108-458 substituted ‘‘Direc-
tor of National Intelligence” for ‘‘Director of Central
Intelligence”.

EFFECTIVE DATE OF 2004 AMENDMENT

For Determination by President that amendment by
Pub. L. 108-458 take effect on Apr. 21, 2005, see Memo-
randum of President of the United States, Apr. 21, 2005,
70 F.R. 23925, set out as a note under section 3001 of
Title 50, War and National Defense.

Amendment by Pub. L. 108-458 effective not later
than six months after Dec. 17, 2004, except as otherwise
expressly provided, see section 1097(a) of Pub. L.
108-458, set out as an Effective Date of 2004 Amend-
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