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(iii) sign any other written record, cer-
tify its accuracy, and file it; and 

(iv) make sure that the exhibits are 
filed. 

(3) Preparing a Proposed Duplicate Original of 

a Complaint, Warrant, or Summons. The appli-
cant must prepare a proposed duplicate origi-
nal of a complaint, warrant, or summons, and 
must read or otherwise transmit its contents 
verbatim to the judge. 

(4) Preparing an Original Complaint, Warrant, 

or Summons. If the applicant reads the con-
tents of the proposed duplicate original, the 
judge must enter those contents into an origi-
nal complaint, warrant, or summons. If the ap-
plicant transmits the contents by reliable 
electronic means, the transmission received 
by the judge may serve as the original. 

(5) Modification. The judge may modify the 
complaint, warrant, or summons. The judge 
must then: 

(A) transmit the modified version to the 
applicant by reliable electronic means; or 

(B) file the modified original and direct 
the applicant to modify the proposed dupli-
cate original accordingly. 

(6) Issuance. To issue the warrant or sum-
mons, the judge must: 

(A) sign the original documents; 
(B) enter the date and time of issuance on 

the warrant or summons; and 
(C) transmit the warrant or summons by 

reliable electronic means to the applicant or 
direct the applicant to sign the judge’s name 
and enter the date and time on the duplicate 
original. 

(c) SUPPRESSION LIMITED. Absent a finding of 
bad faith, evidence obtained from a warrant is-
sued under this rule is not subject to suppres-
sion on the ground that issuing the warrant in 
this manner was unreasonable under the circum-
stances. 

(Added Apr. 26, 2011, eff. Dec. 1, 2011.) 

COMMITTEE NOTES ON RULES—2011 

New Rule 4.1 brings together in one rule the proce-
dures for using a telephone or other reliable electronic 
means for reviewing complaints and applying for and 
issuing warrants and summonses. In drafting Rule 4.1, 
the Committee recognized that modern technological 
developments have improved access to judicial officers, 
thereby reducing the necessity of government action 
without prior judicial approval. Rule 4.1 prescribes uni-
form procedures and ensures an accurate record. 

The procedures that have governed search warrants 
‘‘by telephonic or other means,’’ formerly in Rule 
41(d)(3) and (e)(3), have been relocated to this rule, reor-
dered for easier application, and extended to arrest 
warrants, complaints, and summonses. Successful expe-
rience using electronic applications for search warrants 
under Rule 41, combined with increased access to reli-
able electronic communication, support the extension 
of these procedures to arrest warrants, complaints, and 
summonses. 

With one exception noted in the next paragraph, the 
new rule preserves the procedures formerly in Rule 41 
without change. By using the term ‘‘magistrate judge,’’ 
the rule continues to require, as did former Rule 
41(d)(3) and (e)(3), that a federal judge (and not a state 
judge) handle electronic applications, approvals, and 
issuances. The rule continues to require that the judge 
place an applicant under oath over the telephone, and 

permits the judge to examine the applicant, as Rule 41 
had provided. Rule 4.1(b) continues to require that 
when electronic means are used to issue the warrant, 
the magistrate judge retain the original warrant. 
Minor changes in wording and reorganization of the 
language formerly in Rule 41 were made to aid in appli-
cation of the rules, with no intended change in mean-
ing. 

The only substantive change to the procedures for-
merly in Rule 41(d)(3) and (e)(3) appears in new Rule 
4.1(b)(2)(A). Former Rule 41(d)(3)(B)(ii) required the 
magistrate judge to make a verbatim record of the en-
tire conversation with the applicant. New Rule 
4.1(b)(2)(A) provides that when a warrant application 
and affidavit are sent electronically to the magistrate 
judge and the telephone conversation between the mag-
istrate judge and affiant is limited to attesting to those 
written documents, a verbatim record of the entire con-
versation is no longer required. Rather, the magistrate 
judge should simply acknowledge in writing the attes-
tation on the affidavit. This may be done, for example, 
by signing the jurat included on the Administrative Of-
fice of U.S. Courts form. Rule 4.1(b)(2)(B) carries for-
ward the requirements formerly in Rule 41 to cases in 
which the magistrate judge considers testimony or ex-
hibits in addition to the affidavit. In addition, Rule 
4.1(b)(6) specifies that in order to issue a warrant or 
summons the magistrate judge must sign all of the 
original documents and enter the date and time of issu-
ance on the warrant or summons. This procedure will 
create and maintain a complete record of the warrant 
application process. 

Changes Made to Proposed Amendment Released for Pub-

lic Comment. Published subdivision (a) referred to the 
action of a magistrate judge as ‘‘deciding whether to 
approve a complaint.’’ To accurately describe the 
judge’s action, it was rephrased to refer to the judge 
‘‘reviewing a complaint.’’ 

Subdivisions (b)(2) and (3) were combined into sub-
divisions (b)(2)(A) and (B) to clarify the procedures ap-
plicable when the applicant does no more than attest to 
the contents of a written affidavit and those applicable 
when additional testimony or exhibits are presented. 
The clauses in subparagraph (B) were reordered and fur-
ther divided into items (i) through (iv). Subsequent 
subdivisions were renumbered because of the merger of 
(b)(2) and (3). 

In subdivision (b)(5), language was added requiring 
the judge to file the modified original if the judge has 
directed an applicant to modify a duplicate original. 
This will ensure that a complete record is preserved. 
Additionally, the clauses in this subdivision were bro-
ken out into subparagraphs (A) and (B). 

In subdivision (b)(6), introductory language erro-
neously referring to a judge’s approval of a complaint 
was deleted, and the rule was revised to refer only to 
the steps necessary to issue a warrant or summons, 
which are the actions taken by the judicial officer. 

In subdivision (b)(6)(A), the requirement that the 
judge ‘‘sign the original’’ was amended to require sign-
ing of ‘‘the original documents.’’ This is broad enough 
to encompass signing a summons, an arrest or search 
warrant, and the current practice of the judge signing 
the jurat on complaint forms. Depending on the nature 
of the case, it might also include many other kinds of 
documents, such as the jurat on affidavits, the certifi-
cations of written records supplementing the transmit-
ted affidavit, or papers that correct or modify affida-
vits or complaints. 

In subdivision (b)(6)(B), the superfluous and anachro-
nistic reference to the ‘‘face’’ of a document was de-
leted, and rephrasing clarified that the action is the 
entry of the date and time of ‘‘the approval of a war-
rant or summons.’’ Additionally, subdivision (b)(6)(C) 
was modified to require that the judge must direct the 
applicant not only to sign the duplicate original with 
the judge’s name, but also to note the date and time. 

Rule 5. Initial Appearance 

(a) IN GENERAL. 



Page 22 TITLE 18, APPENDIX—RULES OF CRIMINAL PROCEDURE Rule 5 

(1) Appearance Upon an Arrest. 

(A) A person making an arrest within the 
United States must take the defendant with-
out unnecessary delay before a magistrate 
judge, or before a state or local judicial offi-
cer as Rule 5(c) provides, unless a statute 
provides otherwise. 

(B) A person making an arrest outside the 
United States must take the defendant with-
out unnecessary delay before a magistrate 
judge, unless a statute provides otherwise. 

(2) Exceptions. 

(A) An officer making an arrest under a 
warrant issued upon a complaint charging 
solely a violation of 18 U.S.C. § 1073 need not 
comply with this rule if: 

(i) the person arrested is transferred 
without unnecessary delay to the custody 
of appropriate state or local authorities in 
the district of arrest; and 

(ii) an attorney for the government 
moves promptly, in the district where the 
warrant was issued, to dismiss the com-
plaint. 

(B) If a defendant is arrested for violating 
probation or supervised release, Rule 32.1 ap-
plies. 

(C) If a defendant is arrested for failing to 
appear in another district, Rule 40 applies. 

(3) Appearance Upon a Summons. When a de-
fendant appears in response to a summons 
under Rule 4, a magistrate judge must proceed 
under Rule 5(d) or (e), as applicable. 

(b) ARREST WITHOUT A WARRANT. If a defend-
ant is arrested without a warrant, a complaint 
meeting Rule 4(a)’s requirement of probable 
cause must be promptly filed in the district 
where the offense was allegedly committed. 

(c) PLACE OF INITIAL APPEARANCE; TRANSFER 
TO ANOTHER DISTRICT. 

(1) Arrest in the District Where the Offense Was 

Allegedly Committed. If the defendant is ar-
rested in the district where the offense was al-
legedly committed: 

(A) the initial appearance must be in that 
district; and 

(B) if a magistrate judge is not reasonably 
available, the initial appearance may be be-
fore a state or local judicial officer. 

(2) Arrest in a District Other Than Where the 

Offense Was Allegedly Committed. If the defend-
ant was arrested in a district other than where 
the offense was allegedly committed, the ini-
tial appearance must be: 

(A) in the district of arrest; or 
(B) in an adjacent district if: 

(i) the appearance can occur more 
promptly there; or 

(ii) the offense was allegedly committed 
there and the initial appearance will occur 
on the day of arrest. 

(3) Procedures in a District Other Than Where 

the Offense Was Allegedly Committed. If the ini-
tial appearance occurs in a district other than 
where the offense was allegedly committed, 
the following procedures apply: 

(A) the magistrate judge must inform the 
defendant about the provisions of Rule 20; 

(B) if the defendant was arrested without a 
warrant, the district court where the offense 
was allegedly committed must first issue a 
warrant before the magistrate judge trans-
fers the defendant to that district; 

(C) the magistrate judge must conduct a 
preliminary hearing if required by Rule 5.1; 

(D) the magistrate judge must transfer the 
defendant to the district where the offense 
was allegedly committed if: 

(i) the government produces the warrant, 
a certified copy of the warrant, or a reli-
able electronic form of either; and 

(ii) the judge finds that the defendant is 
the same person named in the indictment, 
information, or warrant; and 

(E) when a defendant is transferred and 
discharged, the clerk must promptly trans-
mit the papers and any bail to the clerk in 
the district where the offense was allegedly 
committed. 

(4) Procedure for Persons Extradited to the 

United States. If the defendant is surrendered 
to the United States in accordance with a re-
quest for the defendant’s extradition, the ini-
tial appearance must be in the district (or one 
of the districts) where the offense is charged. 

(d) PROCEDURE IN A FELONY CASE. 
(1) Advice. If the defendant is charged with a 

felony, the judge must inform the defendant of 
the following: 

(A) the complaint against the defendant, 
and any affidavit filed with it; 

(B) the defendant’s right to retain counsel 
or to request that counsel be appointed if 
the defendant cannot obtain counsel; 

(C) the circumstances, if any, under which 
the defendant may secure pretrial release; 

(D) any right to a preliminary hearing; and 
(E) the defendant’s right not to make a 

statement, and that any statement made 
may be used against the defendant. 

(2) Consulting with Counsel. The judge must 
allow the defendant reasonable opportunity to 
consult with counsel. 

(3) Detention or Release. The judge must de-
tain or release the defendant as provided by 
statute or these rules. 

(4) Plea. A defendant may be asked to plead 
only under Rule 10. 

(e) PROCEDURE IN A MISDEMEANOR CASE. If the 
defendant is charged with a misdemeanor only, 
the judge must inform the defendant in accord-
ance with Rule 58(b)(2). 

(f) VIDEO TELECONFERENCING. Video teleconfer-
encing may be used to conduct an appearance 
under this rule if the defendant consents. 

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 
24, 1972, eff. Oct. 1, 1972; Apr. 28, 1982, eff. Aug. 1, 
1982; Pub. L. 98–473, title II, § 209(a), Oct. 12, 1984, 
98 Stat. 1986; Mar. 9, 1987, eff. Aug. 1, 1987; May 
1, 1990, eff. Dec. 1, 1990; Apr. 22, 1993, eff. Dec. 1, 
1993; Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 29, 2002, 
eff. Dec. 1, 2002; Apr. 12, 2006, eff. Dec. 1, 2006; 
Apr. 23, 2012, eff. Dec. 1, 2012.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1944 

Note to Subdivision (a). 1. The time within which a 
prisoner must be brought before a committing mag-



Page 23 TITLE 18, APPENDIX—RULES OF CRIMINAL PROCEDURE Rule 5 

istrate is defined differently in different statutes. The 
rule supersedes all statutory provisions on this point 
and fixes a single standard, i.e., ‘‘without unnecessary 
delay’’, 18 U.S.C. [former] 593 (Operating illicit distill-
ery; arrest; bail); sec. [former] 595 (Persons arrested 
taken before nearest officer for hearing); 5 U.S.C. 300a 
[now 18 U.S.C. 3052, 3107] (Division of Investigation; au-
thority of officers to serve warrants and make arrests); 
16 U.S.C. 10 (Arrests by employees of park service for 
violations of laws and regulations); sec. 706 (Migratory 
Bird Treaty Act; arrests; search warrants); D.C. Code 
(1940), Title 4, sec. 140 (Arrests without warrant); see, 
also, 33 U.S.C. 436, 446, 452; 46 U.S.C. 708 [now 18 U.S.C. 
2279]. What constitutes ‘‘unnecessary delay’’, i.e., rea-
sonable time within which the prisoner should be 
brought before a committing magistrate, must be de-
termined in the light of all the facts and circumstances 
of the case. The following authorities discuss the ques-
tion what constitutes reasonable time for this purpose 
in various situations: Carroll v. Parry, 48 App.D.C. 453; 
Janus v. United States, 38 F.2d 431 (C.C.A. 9th); Common-

wealth v. Di Stasio, 294 Mass. 273; State v. Freeman, 86 
N.C. 683; Peloquin v. Hibner, 231 Wis. 77; see, also, War-
ner, 28 Va.L.R. 315, 339–341. 

2. The rule also states the prevailing state practice, 
A.L.I. Code of Criminal Procedure (1931), Commentaries 
to secs. 35, 36. 

Note to Subdivisions (b) and (c). 1. These rules pre-
scribe a uniform procedure to be followed at prelimi-
nary hearings before a commissioner. They supersede 
the general provisions of 18 U.S.C. 591 [now 3041] (Arrest 
and removal for trial). The procedure prescribed by the 
rules is that generally prevailing. See Wood v. United 

States, 128 F.2d 265, 271–272 (App. D.C.); A.L.I. Code of 
Criminal Procedure (1931), secs. 39–60 and Com-
mentaries thereto; Manual for United States Commis-

sioners, pp. 6–10, published by Administrative Office of 
the United States Courts. 

2. Pleas before a commissioner are excluded, as a plea 
of guilty at this stage has no legal status or function 
except to serve as a waiver of preliminary examination. 
It has been held inadmissible in evidence at the trial, 
if the defendant was not represented by counsel when 
the plea was entered. Wood v. United States, 128 F.2d 265 
(App. D.C.) The rule expressly provides for a waiver of 
examination, thereby eliminating any necessity for a 
provision as to plea. 

NOTES OF ADVISORY COMMITTEE ON RULES—1966 
AMENDMENT 

The first change is designed to insure that under the 
revision made in Rule 4(a) the defendant arrested on a 
warrant will receive the same information concerning 
the basis for the issuance of the warrant as would pre-
viously have been given him by the complaint itself. 

The second change obligates the commissioner to in-
form the defendant of his right to request the assign-
ment of counsel if he is unable to obtain counsel. Cf. 
the amendment to Rule 44, and the Advisory Commit-
tee’s Note thereon. 

NOTES OF ADVISORY COMMITTEE ON RULES—1972 
AMENDMENT 

There are a number of changes made in rule 5 which 
are designed to improve the editorial clarity of the 
rule; to conform the rule to the Federal Magistrates 
Act; and to deal explicitly in the rule with issues as to 
which the rule was silent and the law uncertain. 

The principal editorial change is to deal separately 
with the initial appearance before the magistrate and 
the preliminary examination. They are dealt with to-
gether in old rule 5. They are separated in order to pre-
vent confusion as to whether they constitute a single 
or two separate proceedings. Although the preliminary 
examination can be held at the time of the initial ap-
pearance, in practice this ordinarily does not occur. 
Usually counsel need time to prepare for the prelimi-
nary examination and as a consequence a separate date 
is typically set for the preliminary examination. 

Because federal magistrates are reasonably available 
to conduct initial appearances, the rule is drafted on 
the assumption that the initial appearance is before a 
federal magistrate. If experience under the act indi-
cates that there must be frequent appearances before 
state or local judicial officers it may be desirable to 
draft an additional rule, such as the following, detail-
ing the procedure for an initial appearance before a 
state or local judicial officer: 

Initial Appearance Before a State or Local Judicial Offi-

cer. If a United States magistrate is not reasonably 
available under rule 5(a), the arrested person shall be 
brought before a state or local judicial officer author-
ized by 18 U.S.C. § 3041, and such officer shall inform the 
person of the rights specified in rule 5(c) and shall au-
thorize the release of the arrested person under the 
terms provided for by these rules and by 18 U.S.C. § 3146. 
The judicial officer shall immediately transmit any 
written order of release and any papers filed before him 
to the appropriate United States magistrate of the dis-
trict and order the arrested person to appear before 
such United States magistrate within three days if not 
in custody or at the next regular hour of business of the 
United States magistrate if the arrested person is re-
tained in custody. Upon his appearance before the 
United States magistrate, the procedure shall be that 
prescribed in rule 5. 

Several changes are made to conform the language of 
the rule to the Federal Magistrates Act. 

(1) The term ‘‘magistrate,’’ which is defined in new 
rule 54, is substituted for the term ‘‘commissioner.’’ As 
defined, ‘‘magistrate’’ includes those state and local ju-
dicial officers specified in 18 U.S.C. § 3041, and thus the 
initial appearance may be before a state or local judi-
cial officer when a federal magistrate is not reasonably 
available. This is made explicit in subdivision (a). 

(2) Subdivision (b) conforms the rule to the procedure 
prescribed in the Federal Magistrate Act when a de-
fendant appears before a magistrate charged with a 
‘‘minor offense’’ as defined in 18 U.S.C. § 3401(f): 

‘‘misdemeanors punishable under the laws of the 
United States, the penalty for which does not exceed 
imprisonment for a period of one year, or a fine of not 
more than $1,000, or both, except that such term does 
not include . . . [specified exceptions].’’ 

If the ‘‘minor offense’’ is tried before a United States 
magistrate, the procedure must be in accordance with 
the Rules of Procedure for the Trial of Minor Offenses 
Before United States Magistrates, (January 27, 1971). 

(3) Subdivision (d) makes clear that a defendant is 
not entitled to a preliminary examination if he has 
been indicted by a grand jury prior to the date set for 
the preliminary examination or, in appropriate cases, if 
any information is filed in the district court prior to 
that date. See C. Wright, Federal Practice and Proce-
dure: Criminal § 80, pp. 137–140 (1969, Supp. 1971). This is 
also provided in the Federal Magistrates Act, 18 U.S.C. 
§ 3060(e). 

Rule 5 is also amended to deal with several issues not 
dealt with in old rule 5: 

Subdivision (a) is amended to make clear that a com-
plaint, complying with the requirements of rule 4(a), 
must be filed whenever a person has been arrested with-
out a warrant. This means that the complaint, or an af-
fidavit or affidavits filed with the complaint, must 
show probable cause. As provided in rule 4(a) the show-
ing of probable cause ‘‘may be based upon hearsay evi-
dence in whole or in part.’’ 

Subdivision (c) provides that defendant should be no-
tified of the general circumstances under which he is 
entitled to pretrial release under the Bail Reform Act 
of 1966 (18 U.S.C. §§ 3141–3152). Defendants often do not 
in fact have counsel at the initial appearance and thus, 
unless told by the magistrate, may be unaware of their 
right to pretrial release. See C. Wright, Federal Prac-
tice and Procedure: Criminal § 78 N. 61 (1969). 

Subdivision (c) makes clear that a defendant who 
does not waive his right to trial before a judge of the 
district court is entitled to a preliminary examination 
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to determine probable cause for any offense except a 
petty offense. It also, by necessary implication, makes 
clear that a defendant is not entitled to a preliminary 
examination if he consents to be tried on the issue of 
guilt or innocence by the United States magistrate, 
even though the offense may be one not heretofore tri-
able by the United States commissioner and therefore 
one as to which the defendant had a right to a prelimi-
nary examination. The rationale is that the prelimi-
nary examination serves only to justify holding the de-
fendant in custody or on bail during the period of time 
it takes to bind the defendant over to the district court 
for trial. See State v. Solomon, 158 Wis. 146, 147 N.W. 640 
(1914). A similar conclusion is reached in the New York 
Proposed Criminal Procedure Law. See McKinney’s 
Session Law News, April 10, 1969, at p. A–119. 

Subdivision (c) also contains time limits within 
which the preliminary examination must be held. 
These are taken from 18 U.S.C. § 3060. The provisions for 
the extension of the prescribed time limits are the 
same as the provisions of 18 U.S.C. § 3060 with two ex-
ceptions: The new language allows delay consented to 
by the defendant only if there is ‘‘a showing of good 
cause, taking into account the public interest in the 
prompt disposition of criminal cases.’’ This reflects the 
view of the Advisory Committee that delay, whether 
prosecution or defense induced, ought to be avoided 
whenever possible. The second difference between the 
new rule and 18 U.S.C. § 3060 is that the rule allows the 
decision to grant a continuance to be made by a United 
States magistrate as well as by a judge of the United 
States. This reflects the view of the Advisory Commit-
tee that the United States magistrate should have suf-
ficient judicial competence to make decisions such as 
that contemplated in subdivision (c). 

NOTES OF ADVISORY COMMITTEE ON RULES—1982 
AMENDMENT 

The amendment of subdivision (b) reflects the recent 
amendment of 18 U.S.C. § 3401(a), by the Federal Mag-
istrate Act of 1979, to read: ‘‘When specially designated 
to exercise such jurisdiction by the district court or 
courts he serves, any United States magistrate shall 
have jurisdiction to try persons accused of, and sen-
tence persons convicted of, misdemeanors committed 
within that judicial district.’’ 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

NOTES OF ADVISORY COMMITTEE ON RULES—1990 
AMENDMENT 

Rule 5(b) is amended to conform the rule to Rule 58. 

NOTES OF ADVISORY COMMITTEE ON RULES—1993 
AMENDMENT 

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101–650, Title III, Section 
321] which provides that each United States magistrate 
appointed under section 631 of title 28, United States 
Code, shall be known as a United States magistrate 
judge. 

NOTES OF ADVISORY COMMITTEE ON RULES—1995 
AMENDMENT 

The amendment to Rule 5 is intended to address the 
interplay between the requirements for a prompt ap-
pearance before a magistrate judge and the processing 
of persons arrested for the offense of unlawfully fleeing 
to avoid prosecution under 18 U.S.C. § 1073, when no fed-
eral prosecution is intended. Title 18 U.S.C. § 1073 pro-
vides in part: 

Whoever moves or travels in interstate or foreign 
commerce with intent . . . to avoid prosecution, or 
custody or confinement after conviction, under the 
laws of the place from which he flees . . . shall be 

fined not more than $5,000 or imprisoned not more 
than five years, or both. 

Violations of this section may be prosecuted . . . only 
upon formal approval in writing by the Attorney 
General, the Deputy Attorney General, the Associate 
Attorney General, or an Assistant Attorney General 
of the United States, which function of approving 
prosecutions may not be delegated. 

In enacting § 1073, Congress apparently intended to pro-
vide assistance to state criminal justice authorities in 
an effort to apprehend and prosecute state offenders. It 
also appears that by requiring permission of high rank-
ing officials, Congress intended that prosecutions be 
limited in number. In fact, prosecutions under this sec-
tion have been rare. The purpose of the statute is ful-
filled when the person is apprehended and turned over 
to state or local authorities. In such cases the require-
ment of Rule 5 that any person arrested under a federal 
warrant must be brought before a federal magistrate 
judge becomes a largely meaningless exercise and a 
needless demand upon federal judicial resources. 

In addressing this problem, several options are avail-
able to federal authorities when no federal prosecution 
is intended to ensue after the arrest. First, once federal 
authorities locate a fugitive, they may contact local 
law enforcement officials who make the arrest based 
upon the underlying out-of-state warrant. In that in-
stance, Rule 5 is not implicated and the United States 
Attorney in the district issuing the § 1073 complaint 
and warrant can take action to dismiss both. In a sec-
ond scenario, the fugitive is arrested by federal au-
thorities who, in compliance with Rule 5, bring the per-
son before a federal magistrate judge. If local law en-
forcement officers are present, they can take custody, 
once the United States Attorney informs the mag-
istrate judge that there will be no prosecution under 
§ 1073. Depending on the availability of state or local of-
ficers, there may be some delay in the Rule 5 proceed-
ings; any delays following release to local officials, 
however, would not be a function of Rule 5. In a third 
situation, federal authorities arrest the fugitive but 
local law enforcement authorities are not present at 
the Rule 5 appearance. Depending on a variety of prac-
tices, the magistrate judge may calendar a removal 
hearing under Rule 40, or order that the person be held 
in federal custody pending further action by the local 
authorities. 

Under the amendment, officers arresting a fugitive 
charged only with violating § 1073 need not bring the 
person before a magistrate judge under Rule 5(a) if 
there is no intent to actually prosecute the person 
under that charge. Two requirements, however, must 
be met. First, the arrested fugitive must be transferred 
without unnecessary delay to the custody of state offi-
cials. Second, steps must be taken in the appropriate 
district to dismiss the complaint alleging a violation of 
§ 1073. The rule continues to contemplate that persons 
arrested by federal officials are entitled to prompt han-
dling of federal charges, if prosecution is intended, and 
prompt transfer to state custody if federal prosecution 
is not contemplated. 

COMMITTEE NOTES ON RULES—2002 AMENDMENT 

The language of Rule 5 has been amended as part of 
the general restyling of the Criminal Rules to make 
them more easily understood and to make style and 
terminology consistent throughout the rules. These 
changes are intended to be stylistic, except as noted 
below. 

Rule 5 has been completely revised to more clearly 
set out the procedures for initial appearances and to 
recognize that such appearances may be required at 
various stages of a criminal proceeding, for example, 
where a defendant has been arrested for violating the 
terms of probation. 

Rule 5(a), which governs initial appearances by an ar-
rested defendant before a magistrate judge, includes 
several changes. The first is a clarifying change; re-
vised Rule 5(a)(1) provides that a person making the ar-
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rest must bring the defendant ‘‘without unnecessary 
delay’’ before a magistrate judge, instead of the current 
reference to ‘‘nearest available’’ magistrate judge. This 
language parallels changes in Rule 4 and reflects the 
view that time is of the essence. The Committee in-
tends no change in practice. In using the term, the 
Committee recognizes that on occasion there may be 
necessary delay in presenting the defendant, for exam-
ple, due to weather conditions or other natural causes. 
A second change is non-stylistic, and reflects the stated 
preference (as in other provisions throughout the rules) 
that the defendant be brought before a federal judicial 
officer. Only if a magistrate judge is not available 
should the defendant be taken before a state or local of-
ficer. 

The third sentence in current Rule 5(a), which states 
that a magistrate judge must proceed in accordance 
with the rule where a defendant is arrested without a 
warrant or given a summons, has been deleted because 
it is unnecessary. 

Rule 5(a)(1)(B) codifies the caselaw reflecting that the 
right to an initial appearance applies not only when a 
person is arrested within the United States but also 
when an arrest occurs outside the United States. See, 

e.g., United States v. Purvis, 768 F.2d 1237 (11th Cir. 1985); 
United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In 
these circumstances, the Committee believes—and the 
rule so provides—that the initial appearance should be 
before a federal magistrate judge rather than a state or 
local judicial officer. Rule 5(a)(1)(B) has also been 
amended by adding the words, ‘‘unless a federal statute 
provides otherwise,’’ to reflect recent enactment of the 
Military Extraterritorial Jurisdiction Act (Pub. L. No. 
106–523, 114 Stat. 2488) that permits certain persons 
overseas to appear before a magistrate judge by tele-
phonic communication. 

Rule 5(a)(2)(A) consists of language currently located 
in Rule 5 that addresses the procedure to be followed 
where a defendant has been arrested under a warrant 
issued on a complaint charging solely a violation of 18 
U.S.C. § 1073 (unlawful flight to avoid prosecution). Rule 
5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are in-
tended to make it clear that when a defendant is ar-
rested for violating probation or supervised release, or 
for failing to appear in another district, Rules 32.1 or 40 
apply. No change in practice is intended. 

Rule 5(a)(3) is new and fills a perceived gap in the 
rules. It recognizes that a defendant may be subjected 
to an initial appearance under this rule if a summons 
was issued under Rule 4, instead of an arrest warrant. 
If the defendant is appearing pursuant to a summons in 
a felony case, Rule 5(d) applies, and if the defendant is 
appearing in a misdemeanor case, Rule 5(e) applies. 

Rule 5(b) carries forward the requirement in former 
Rule 5(a) that if the defendant is arrested without a 
warrant, a complaint must be promptly filed. 

Rule 5(c) is a new provision and sets out where an ini-
tial appearance is to take place. If the defendant is ar-
rested in the district where the offense was allegedly 
committed, under Rule 5(c)(1) the defendant must be 
taken to a magistrate judge in that district. If no mag-
istrate judge is reasonably available, a state or local 
judicial officer may conduct the initial appearance. On 
the other hand, if the defendant is arrested in a district 
other than the district where the offense was allegedly 
committed, Rule 5(c)(2) governs. In those instances, the 
defendant must be taken to a magistrate judge within 
the district of arrest, unless the appearance can take 
place more promptly in an adjacent district. The Com-
mittee recognized that in some cases, the nearest mag-
istrate judge may actually be across a district’s lines. 
The remainder of Rule 5(c)(2) includes material for-
merly located in Rule 40. 

Rule 5(d), derived from current Rule 5(c), has been re-
titled to more clearly reflect the subject of that sub-
division and the procedure to be used if the defendant 
is charged with a felony. Rule 5(d)(4) has been added to 
make clear that a defendant may only be called upon 
to enter a plea under the provisions of Rule 10. That 
language is intended to reflect and reaffirm current 
practice. 

The remaining portions of current Rule 5(c) have 
been moved to Rule 5.1, which deals with preliminary 
hearings in felony cases. 

The major substantive change is in new Rule 5(f), 
which permits video teleconferencing for an appearance 
under this rule if the defendant consents. This change 
reflects the growing practice among state courts to use 
video teleconferencing to conduct initial proceedings. 
A similar amendment has been made to Rule 10 con-
cerning arraignments. 

In amending Rules 5, 10, and 43 (which generally re-
quires the defendant’s presence at all proceedings), the 
Committee carefully considered the argument that per-
mitting a defendant to appear by video teleconfer-
encing might be considered an erosion of an important 
element of the judicial process. Much can be lost when 
video teleconferencing occurs. First, the setting itself 
may not promote the public’s confidence in the integ-
rity and solemnity of a federal criminal proceeding; 
that is the view of some who have witnessed the use of 
such proceedings in some state jurisdictions. While it is 
difficult to quantify the intangible benefits and impact 
of requiring a defendant to be brought before a federal 
judicial officer in a federal courtroom, the Committee 
realizes that something is lost when a defendant is not 
required to make a personal appearance. A related con-
sideration is that the defendant may be located in a 
room that bears no resemblance whatsoever to a judi-
cial forum and the equipment may be inadequate for 
high-quality transmissions. Second, using video tele-
conferencing can interfere with counsel’s ability to 
meet personally with his or her client at what, at least 
in that jurisdiction, might be an important appearance 
before a magistrate judge. Third, the defendant may 
miss an opportunity to meet with family or friends, 
and others who might be able to assist the defendant, 
especially in any attempts to obtain bail. Finally, the 
magistrate judge may miss an opportunity to accu-
rately assess the physical, emotional, and mental con-
dition of a defendant—a factor that may weigh on pre-
trial decisions, such as release from detention. 

On the other hand, the Committee considered that in 
some jurisdictions, the court systems face a high vol-
ume of criminal proceedings. In other jurisdictions, 
counsel may not be appointed until after the initial ap-
pearance and thus there is no real problem with a de-
fendant being able to consult with counsel before or 
during that proceeding. The Committee was also per-
suaded to adopt the amendment because in some juris-
dictions delays may occur in travel time from one loca-
tion to another—in some cases requiring either the 
magistrate judge or the participants to travel long dis-
tances. In those instances, it is not unusual for a de-
fense counsel to recognize the benefit of conducting a 
video teleconferenced proceeding, which will eliminate 
lengthy and sometimes expensive travel or permit the 
initial appearance to be conducted much sooner. Fi-
nally, the Committee was aware that in some jurisdic-
tions, courtrooms now contain high quality technology 
for conducting such procedures, and that some courts 
are already using video teleconferencing—with the con-
sent of the parties. 

The Committee believed that, on balance and in ap-
propriate circumstances, the court and the defendant 
should have the option of using video teleconferencing, 
as long as the defendant consents to that procedure. 
The question of when it would be appropriate for a de-
fendant to consent is not spelled out in the rule. That 
is left to the defendant and the court in each case. Al-
though the rule does not specify any particular tech-
nical requirements regarding the system to be used, if 
the equipment or technology is deficient, the public 
may lose confidence in the integrity and dignity of the 
proceedings. 

The amendment does not require a court to adopt or 
use video teleconferencing. In deciding whether to use 
such procedures, a court may wish to consider estab-
lishing clearly articulated standards and procedures. 
For example, the court would normally want to insure 
that the location used for televising the video tele-
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conferencing is conducive to the solemnity of a federal 
criminal proceeding. That might require additional co-
ordination, for example, with the detention facility to 
insure that the room, furniture, and furnishings reflect 
the dignity associated with a federal courtroom. Provi-
sion should also be made to insure that the judge, or a 
surrogate, is in a position to carefully assess the de-
fendant’s condition. And the court should also consider 
establishing procedures for insuring that counsel and 
the defendant (and even the defendant’s immediate 
family) are provided an ample opportunity to confer in 
private. 

COMMITTEE NOTES ON RULES—2006 AMENDMENT 

Subdivisions (c)(3)(C) and (D). The amendment to Rule 
5(c)(3)(C) parallels an amendment to Rule 58(b)(2)(G), 
which in turn has been amended to remove a conflict 
between that rule and Rule 5.1(a), concerning the right 
to a preliminary hearing. 

Rule 5(c)(3)(D) has been amended to permit the mag-
istrate judge to accept a warrant by reliable electronic 
means. Currently, the rule requires the government to 
produce the original warrant, a certified copy of the 
warrant, or a facsimile copy of either of those docu-
ments. This amendment parallels similar changes to 
Rules 32.1(a)(5)(B)(i) and 41. The reference to a facsimile 
version of the warrant was removed because the Com-
mittee believed that the broader term ‘‘electronic 
form’’ includes facsimiles. 

The amendment reflects a number of significant im-
provements in technology. First, more courts are now 
equipped to receive filings by electronic means, and in-
deed, some courts encourage or require that certain 
documents be filed by electronic means. Second, the 
technology has advanced to the state where such filings 
could be sent from, and received at, locations outside 
the courthouse. Third, electronic media can now pro-
vide improved quality of transmission and security 
measures. In short, in a particular case, using elec-
tronic media to transmit a document might be just as 
reliable and efficient as using a facsimile. 

The term ‘‘electronic’’ is used to provide some flexi-
bility to the rule and make allowance for further tech-
nological advances in transmitting data. 

The rule requires that if electronic means are to be 
used to transmit a warrant to the magistrate judge, 
that the means used be ‘‘reliable.’’ While the rule does 
not further define that term, the Committee envisions 
that a court or magistrate judge would make that de-
termination as a local matter. In deciding whether a 
particular electronic means, or media, would be reli-
able, the court might consider first, the expected qual-
ity and clarity of the transmission. For example, is it 
possible to read the contents of the warrant in its en-
tirety, as though it were the original or a clean photo-
copy? Second, the court may consider whether security 
measures are available to insure that the transmission 
is not compromised. In this regard, most courts are 
now equipped to require that certain documents con-
tain a digital signature, or some other similar system 
for restricting access. Third, the court may consider 
whether there are reliable means of preserving the doc-
ument for later use. 

Changes Made After Publication and Comment. The 
Committee made no changes in the Rule and Commit-
tee Note as published. It considered and rejected the 
suggestion that the rule should refer specifically to 
non-certified photocopies, believing it preferable to 
allow the definition of reliability to be resolved at the 
local level. The Committee Note provides examples of 
the factors that would bear on reliability. 

COMMITTEE NOTES ON RULES—2012 AMENDMENT 

Subdivision (c)(4). The amendment codifies the long-
standing practice that persons who are charged with 
criminal offenses in the United States and surrendered 
to the United States following extradition in a foreign 
country make their initial appearance in the jurisdic-
tion that sought their extradition. 

This rule is applicable even if the defendant arrives 
first in another district. The earlier stages of the extra-
dition process have already fulfilled some of the func-
tions of the initial appearance. During foreign extra-
dition proceedings, the extradited person, assisted by 
counsel, is afforded an opportunity to review the charg-
ing document, U.S. arrest warrant, and supporting evi-
dence. Rule 5(a)(1)(B) requires the person be taken be-
fore a magistrate judge without unnecessary delay. 
Consistent with this obligation, it is preferable not to 
delay an extradited person’s transportation to hold an 
initial appearance in the district of arrival, even if the 
person will be present in that district for some time as 
a result of connecting flights or logistical difficulties. 
Interrupting an extradited defendant’s transportation 
at this point can impair his or her ability to obtain and 
consult with trial counsel and to prepare his or her de-
fense in the district where the charges are pending. 

Changes Made to Proposed Amendment Released for Pub-

lic Comment. No changes were made in the amendment 
as published. 

AMENDMENT BY PUBLIC LAW 

1984—Subd. (c). Pub. L. 98–473 substituted ‘‘shall de-
tain or conditionally release the defendant’’ for ‘‘shall 
admit the defendant to bail’’. 

Rule 5.1. Preliminary Hearing 

(a) IN GENERAL. If a defendant is charged with 
an offense other than a petty offense, a mag-
istrate judge must conduct a preliminary hear-
ing unless: 

(1) the defendant waives the hearing; 
(2) the defendant is indicted; 
(3) the government files an information 

under Rule 7(b) charging the defendant with a 
felony; 

(4) the government files an information 
charging the defendant with a misdemeanor; 
or 

(5) the defendant is charged with a mis-
demeanor and consents to trial before a mag-
istrate judge. 

(b) SELECTING A DISTRICT. A defendant ar-
rested in a district other than where the offense 
was allegedly committed may elect to have the 
preliminary hearing conducted in the district 
where the prosecution is pending. 

(c) SCHEDULING. The magistrate judge must 
hold the preliminary hearing within a reason-
able time, but no later than 14 days after the 
initial appearance if the defendant is in custody 
and no later than 21 days if not in custody. 

(d) EXTENDING THE TIME. With the defendant’s 
consent and upon a showing of good cause—tak-
ing into account the public interest in the 
prompt disposition of criminal cases—a mag-
istrate judge may extend the time limits in Rule 
5.1(c) one or more times. If the defendant does 
not consent, the magistrate judge may extend 
the time limits only on a showing that extraor-
dinary circumstances exist and justice requires 
the delay. 

(e) HEARING AND FINDING. At the preliminary 
hearing, the defendant may cross-examine ad-
verse witnesses and may introduce evidence but 
may not object to evidence on the ground that 
it was unlawfully acquired. If the magistrate 
judge finds probable cause to believe an offense 
has been committed and the defendant commit-
ted it, the magistrate judge must promptly re-
quire the defendant to appear for further pro-
ceedings. 
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