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because it conflicts with the first sentence of the rule,
which states that a warrant ‘‘shall’” issue when re-
quested by the attorney for the government, if properly
supported. However, an addition has been made provid-
ing that if the attorney for the government does not
make a request for either a warrant or summons, then
the court may in its discretion issue either one. Other
stylistic changes ensure greater consistency with com-
parable provisions in rule 4.

NOTES OF ADVISORY COMMITTEE ON RULES—1982
AMENDMENT

Note to Subdivision (a). The amendment of subdivision
(a), by reference to Rule 5, clarifies what is to be done
once the defendant is brought before the magistrate.
This means, among other things, that no preliminary
hearing is to be held in a Rule 9 case, as Rule 5(c) pro-
vides that no such hearing is to be had ‘‘if the defend-
ant is indicted or if an information against the defend-
ant is filed.”

Note to Subdivision (b). The amendment of subdivision
(b) conforms Rule 9 to the comparable provisions in
Rule 4(c)(1) and (2).

Note to Subdivision (¢). The amendment of subdivision
(c) conforms Rule 9 to the comparable provisions in
Rules 4(d)(4) and 5(a) concerning return of the warrant.

Note to Subdivision (d). This subdivision, incorrect in
its present form in light of the recent amendment of 18
U.S.C. §3401(a), has been abrogated as unnecessary in
light of the change to subdivision (a).

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 9 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only, except as
noted below.

Rule 9 has been changed to reflect its relationship to
Rule 4 procedures for obtaining an arrest warrant or
summons. Thus, rather than simply repeating material
that is already located in Rule 4, the Committee deter-
mined that where appropriate, Rule 9 should simply di-
rect the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit a judge discre-
tion whether to issue an arrest warrant when a defend-
ant fails to respond to a summons on a complaint.
Under the current language of the rule, if the defendant
fails to appear, the judge must issue a warrant. Under
the amended version, if the defendant fails to appear
and the government requests that a warrant be issued,
the judge must issue one. In the absence of such a re-
quest, the judge has the discretion to do so. This
change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1).
The rule has been amended to delete language permit-
ting the court to set the amount of bail on the warrant.
The Committee believes that this language is incon-
sistent with the 1984 Bail Reform Act. See United States
v. Thomas, 992 F. Supp. 782 (D.V.I. 1998) (bail amount en-
dorsed on warrant that has not been determined in pro-
ceedings conducted under Bail Reform Act has no bear-
ing on decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1), concerning serv-
ice of a summons on an organization, has been moved
to Rule 4.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

Subdivision (d). Rule 9(d) authorizes a court to issue
an arrest warrant or summons electronically on the re-
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turn of an indictment or the filing of an information.
In large judicial districts the need to travel to the
courthouse to obtain an arrest warrant in person can be
burdensome, and advances in technology make the se-
cure transmission of a reliable version of the warrant
or summons possible. This change works in conjunction
with the amendment to Rule 6 that permits the elec-
tronic return of an indictment, which similarly elimi-
nates the need to travel to the courthouse.

Changes Made to Proposed Amendment Released for Pub-
lic Comment. No changes were made in the amendment
as published.

AMENDMENT BY PUBLIC LAW

1975—Subd. (a). Pub. L. 94-64 amended subd. (a) gener-
ally.

Subd. (b)(1). Pub. L. 94-149 substituted reference to
“rule 4(c)(1)” for “‘rule 4(b)(1)”.

Subd. (c)(1). Pub. L. 94-149 substituted reference to
“rule 4(d)(1), (2), and (3)” for ‘‘rule 4(c)(1), (2), and (3)”.

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS
Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974, and the
amendments of this rule made by section 3 of Pub. L.
94-64, effective Dec. 1, 1975, see section 2 of Pub. L.
94-64, set out as a note under rule 4 of these rules.

TITLE IV. ARRAIGNMENT AND
PREPARATION FOR TRIAL

Rule 10. Arraignment

(a) IN GENERAL. An arraignment must be con-
ducted in open court and must consist of:

(1) ensuring that the defendant has a copy of
the indictment or information;

(2) reading the indictment or information to
the defendant or stating to the defendant the
substance of the charge; and then

(3) asking the defendant to plead to the in-
dictment or information.

(b) WAIVING APPEARANCE. A defendant need
not be present for the arraignment if:

(1) the defendant has been charged by indict-
ment or misdemeanor information;

(2) the defendant, in a written waiver signed
by both the defendant and defense counsel, has
waived appearance and has affirmed that the
defendant received a copy of the indictment or
information and that the plea is not guilty;
and

(3) the court accepts the waiver.

(c) VIDEO TELECONFERENCING. Video teleconfer-
encing may be used to arraign a defendant if the
defendant consents.

(As amended Mar. 9, 1987, eff. Aug. 1, 1987; Apr.
29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. The first sentence states the prevailing practice.

2. The requirement that the defendant shall be given
a copy of the indictment or information before he is
called upon to plead, contained in the second sentence,
is new.

3. Failure to comply with arraignment requirements
has been held not to be jurisdictional, but a mere tech-
nical irregularity not warranting a reversal of a convic-
tion, if not raised before trial, Garland v. State of Wash-
ington, 232 U.S. 642.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
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COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 10 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only, except as
noted below.

Read together, Rules 10 and 43 require the defendant
to be physically present in court for the arraignment.
See, e.g., Valenzuela-Gonzales v. United States, 915 F.2d
1276, 1280 (9th Cir. 1990) (Rules 10 and 43 are broader in
protection than the Constitution). The amendments to
Rule 10 create two exceptions to that requirement. The
first provides that the court may hold an arraignment
in the defendant’s absence when the defendant has
waived the right to be present in writing and the court
consents to that waiver. The second permits the court
to hold arraignments by video teleconferencing when
the defendant is at a different location. A conforming
amendment has also been made to Rule 43.

In amending Rule 10 and Rule 43, the Committee was
concerned that permitting a defendant to be absent
from the arraignment could be viewed as an erosion of
an important element of the judicial process. First, it
may be important for a defendant to see and experience
first-hand the formal impact of the reading of the
charge. Second, it may be necessary for the court to
personally see and speak with the defendant at the ar-
raignment, especially when there is a real question
whether the defendant actually understands the grav-
ity of the proceedings. And third, there may be difficul-
ties in providing the defendant with effective and con-
fidential assistance of counsel if counsel, but not the
defendant, appears at the arraignment.

The Committee nonetheless believed that in appro-
priate circumstances the court, and the defendant,
should have the option of conducting the arraignment
in the defendant’s absence. The question of when it
would be appropriate for a defendant to waive an ap-
pearance is not spelled out in the rule. That is left to
the defendant and the court in each case.

A critical element to the amendment is that no mat-
ter how convenient or cost effective a defendant’s ab-
sence might be, the defendant’s right to be present in
court stands unless he or she waives that right in writ-
ing. Under the amendment, both the defendant and the
defendant’s attorney must sign the waiver. Further,
the amendment requires that the waiver specifically
state that the defendant has received a copy of the
charging instrument.

If the trial court has reason to believe that in a par-
ticular case the defendant should not be permitted to
waive the right, the court may reject the waiver and
require that the defendant actually appear in court.
That might be particularly appropriate when the court
wishes to discuss substantive or procedural matters in
conjunction with the arraignment and the court be-
lieves that the defendant’s presence is important in re-
solving those matters. It might also be appropriate to
reject a requested waiver where an attorney for the
government presents reasons for requiring the defend-
ant to appear personally.

The amendment does not permit waiver of an appear-
ance when the defendant is charged with a felony infor-
mation. In that instance, the defendant is required by
Rule 7(b) to be present in court to waive the indict-
ment. Nor does the amendment permit a waiver of ap-
pearance when the defendant is standing mute (see Rule
11(a)(4)), or entering a conditional plea (see Rule
11(a)(2)), a nolo contendere plea (see Rule 11(a)(3)), or a
guilty plea (see Rule 11(a)(1)). In each of those instances
the Committee believed that it was more appropriate
for the defendant to appear personally before the court.

It is important to note that the amendment does not
permit the defendant to waive the arraignment itself,
which may be a triggering mechanism for other rules.

Rule 10(c) addresses the second substantive change in
the rule. That provision permits the court to conduct
arraignments through video teleconferencing, if the de-
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fendant waives the right to be arraigned in court. Al-
though the practice is now used in state courts and in
some federal courts, Rules 10 and 43 have generally pre-
vented federal courts from using that method for ar-
raignments in criminal cases. See, e.g., Valenzuela-
Gonzales v. United States, supra (Rules 10 and 43 mandate
physical presence of defendant at arraignment and that
arraignment take place in open court). A similar
amendment was proposed by the Committee in 1993 and
published for public comment. The amendment was
later withdrawn from consideration in order to con-
sider the results of several planned pilot programs.
Upon further consideration, the Committee believed
that the benefits of using video teleconferencing out-
weighed the costs of doing so. This amendment also
parallels an amendment in Rule 5(f) that would permit
initial appearances to be conducted by video teleconfer-
encing.

In amending Rules 5, 10, and 43 (which generally re-
quires the defendant’s presence at all proceedings), the
Committee carefully considered the argument that per-
mitting a defendant to appear by video teleconfer-
encing might be considered an erosion of an important
element of the judicial process. Much can be lost when
video teleconferencing occurs. First, the setting itself
may not promote the public’s confidence in the integ-
rity and solemnity of a federal criminal proceeding;
that is the view of some who have witnessed the use of
such proceedings in some state jurisdictions. While it is
difficult to quantify the intangible benefits and impact
of requiring a defendant to be brought before a federal
judicial officer in a federal courtroom, the Committee
realizes that something is lost when a defendant is not
required to make a personal appearance. A related con-
sideration is that the defendant may be located in a
room that bears no resemblance whatsoever to a judi-
cial forum and the equipment may be inadequate for
high-quality transmissions. Second, using video tele-
conferencing can interfere with counsel’s ability to
meet personally with his or her client at what, at least
in that jurisdiction, might be an important appearance
before a magistrate judge. Third, the defendant may
miss an opportunity to meet with family or friends,
and others who might be able to assist the defendant,
especially in any attempts to obtain bail. Finally, the
magistrate judge may miss an opportunity to accu-
rately assess the physical, emotional, and mental con-
dition of a defendant—a factor that may weigh on pre-
trial decisions, such as release from detention.

On the other hand, the Committee considered that in
some jurisdictions, the courts face a high volume of
criminal proceedings. The Committee was also per-
suaded to adopt the amendment because in some juris-
dictions delays may occur in travel time from one loca-
tion to another—in some cases requiring either the
magistrate judge or the participants to travel long dis-
tances. In those instances, it is not unusual for a de-
fense counsel to recognize the benefit of conducting a
video teleconferenced proceeding, which will eliminate
lengthy and sometimes expensive travel or permit the
arraignment to be conducted much sooner. Finally, the
Committee was aware that in some jurisdictions, court-
rooms now contain high quality technology for con-
ducting such procedures, and that some courts are al-
ready using video teleconferencing—with the consent
of the parties.

The Committee believed that, on balance and in ap-
propriate circumstances, the court and the defendant
should have the option of using video teleconferencing
for arraignments, as long as the defendant consents to
that procedure. The question of when it would be ap-
propriate for a defendant to consent is not spelled out
in the rule. That is left to the defendant and the court
in each case. Although the rule does not specify any
particular technical requirements regarding the system
to be used, if the equipment or technology is deficient,
the public may lose confidence in the integrity and dig-
nity of the proceedings.

The amendment does not require a court to adopt or
use video teleconferencing. In deciding whether to use
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such procedures, a court may wish to consider estab-
lishing clearly articulated standards and procedures.
For example, the court would normally want to insure
that the location used for televising the video tele-
conferencing is conducive to the solemnity of a federal
criminal proceeding. That might require additional co-
ordination, for example, with the detention facility to
insure that the room, furniture, and furnishings reflect
the dignity associated with a federal courtroom. Provi-
sion should also be made to insure that the judge, or a
surrogate, is in a position to carefully assess the condi-
tion of the defendant. And the court should also con-
sider establishing procedures for insuring that counsel
and the defendant (and even the defendant’s immediate
family) are provided an ample opportunity to confer in
private.

Although the rule requires the defendant to waive a
personal appearance for an arraignment, the rule does
not require that the waiver for video teleconferencing
be in writing. Nor does it require that the defendant
waive that appearance in person, in open court. It
would normally be sufficient for the defendant to waive
an appearance while participating through a video tele-
conference.

The amendment leaves to the courts the decision
first, whether to permit video arraignments, and sec-
ond, the procedures to be used. The Committee was sat-
isfied that the technology has progressed to the point
that video teleconferencing can address the concerns
raised in the past about the ability of the court and the
defendant to see each other and for the defendant and
counsel to be in contact with each other, either at the
same location or by a secure remote connection.

Rule 11. Pleas

(a) ENTERING A PLEA.

(1) In General. A defendant may plead not
guilty, guilty, or (with the court’s consent)
nolo contendere.

(2) Conditional Plea. With the consent of the
court and the government, a defendant may
enter a conditional plea of guilty or nolo con-
tendere, reserving in writing the right to have
an appellate court review an adverse deter-
mination of a specified pretrial motion. A de-
fendant who prevails on appeal may then with-
draw the plea.

(3) Nolo Contendere Plea. Before accepting a
plea of nolo contendere, the court must con-
sider the parties’ views and the public interest
in the effective administration of justice.

(4) Failure to Enter a Plea. If a defendant re-
fuses to enter a plea or if a defendant organi-
zation fails to appear, the court must enter a
plea of not guilty.

(b) CONSIDERING AND ACCEPTING A GUILTY OR
NOLO CONTENDERE PLEA.

(1) Advising and Questioning the Defendant.
Before the court accepts a plea of guilty or
nolo contendere, the defendant may be placed
under oath, and the court must address the de-
fendant personally in open court. During this
address, the court must inform the defendant
of, and determine that the defendant under-
stands, the following:

(A) the government’s right, in a prosecu-
tion for perjury or false statement, to use
against the defendant any statement that
the defendant gives under oath;

(B) the right to plead not guilty, or having
already so pleaded, to persist in that plea;

(C) the right to a jury trial;

(D) the right to be represented by coun-
sel—and if necessary have the court appoint
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counsel—at trial and at every other stage of
the proceeding;

(E) the right at trial to confront and cross-
examine adverse witnesses, to be protected
from compelled self-incrimination, to testify
and present evidence, and to compel the at-
tendance of witnesses;

(F) the defendant’s waiver of these trial
rights if the court accepts a plea of guilty or
nolo contendere;

(G) the nature of each charge to which the
defendant is pleading;

(H) any maximum possible penalty, includ-
ing imprisonment, fine, and term of super-
vised release;

(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court’s authority to order restitu-
tion;

(L) the court’s obligation to impose a spe-
cial assessment;

(M) in determining a sentence, the court’s
obligation to calculate the applicable sen-
tencing-guideline range and to consider that
range, possible departures under the Sen-
tencing Guidelines, and other sentencing
factors under 18 U.S.C. §3553(a);

(N) the terms of any plea-agreement provi-
sion waiving the right to appeal or to collat-
erally attack the sentence; and

(O) that, if convicted, a defendant who is
not a United States citizen may be removed
from the United States, denied citizenship,
and denied admission to the United States in
the future.

(2) Ensuring That a Plea Is Voluntary. Before
accepting a plea of guilty or nolo contendere,
the court must address the defendant person-
ally in open court and determine that the plea
is voluntary and did not result from force,
threats, or promises (other than promises in a
plea agreement).

(3) Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the
court must determine that there is a factual
basis for the plea.

(c) PLEA AGREEMENT PROCEDURE.

(1) In General. An attorney for the govern-
ment and the defendant’s attorney, or the de-
fendant when proceeding pro se, may discuss
and reach a plea agreement. The court must
not participate in these discussions. If the de-
fendant pleads guilty or nolo contendere to ei-
ther a charged offense or a lesser or related of-
fense, the plea agreement may specify that an
attorney for the government will:

(A) not bring, or will move to dismiss,
other charges;

(B) recommend, or agree not to oppose the
defendant’s request, that a particular sen-
tence or sentencing range is appropriate or
that a particular provision of the Sentencing
Guidelines, or policy statement, or sentenc-
ing factor does or does not apply (such a rec-
ommendation or request does not bind the
court); or

(C) agree that a specific sentence or sen-
tencing range is the appropriate disposition
of the case, or that a particular provision of
the Sentencing Guidelines, or policy state-
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