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such procedures, a court may wish to consider estab-
lishing clearly articulated standards and procedures.
For example, the court would normally want to insure
that the location used for televising the video tele-
conferencing is conducive to the solemnity of a federal
criminal proceeding. That might require additional co-
ordination, for example, with the detention facility to
insure that the room, furniture, and furnishings reflect
the dignity associated with a federal courtroom. Provi-
sion should also be made to insure that the judge, or a
surrogate, is in a position to carefully assess the condi-
tion of the defendant. And the court should also con-
sider establishing procedures for insuring that counsel
and the defendant (and even the defendant’s immediate
family) are provided an ample opportunity to confer in
private.

Although the rule requires the defendant to waive a
personal appearance for an arraignment, the rule does
not require that the waiver for video teleconferencing
be in writing. Nor does it require that the defendant
waive that appearance in person, in open court. It
would normally be sufficient for the defendant to waive
an appearance while participating through a video tele-
conference.

The amendment leaves to the courts the decision
first, whether to permit video arraignments, and sec-
ond, the procedures to be used. The Committee was sat-
isfied that the technology has progressed to the point
that video teleconferencing can address the concerns
raised in the past about the ability of the court and the
defendant to see each other and for the defendant and
counsel to be in contact with each other, either at the
same location or by a secure remote connection.

Rule 11. Pleas

(a) ENTERING A PLEA.

(1) In General. A defendant may plead not
guilty, guilty, or (with the court’s consent)
nolo contendere.

(2) Conditional Plea. With the consent of the
court and the government, a defendant may
enter a conditional plea of guilty or nolo con-
tendere, reserving in writing the right to have
an appellate court review an adverse deter-
mination of a specified pretrial motion. A de-
fendant who prevails on appeal may then with-
draw the plea.

(3) Nolo Contendere Plea. Before accepting a
plea of nolo contendere, the court must con-
sider the parties’ views and the public interest
in the effective administration of justice.

(4) Failure to Enter a Plea. If a defendant re-
fuses to enter a plea or if a defendant organi-
zation fails to appear, the court must enter a
plea of not guilty.

(b) CONSIDERING AND ACCEPTING A GUILTY OR
NOLO CONTENDERE PLEA.

(1) Advising and Questioning the Defendant.
Before the court accepts a plea of guilty or
nolo contendere, the defendant may be placed
under oath, and the court must address the de-
fendant personally in open court. During this
address, the court must inform the defendant
of, and determine that the defendant under-
stands, the following:

(A) the government’s right, in a prosecu-
tion for perjury or false statement, to use
against the defendant any statement that
the defendant gives under oath;

(B) the right to plead not guilty, or having
already so pleaded, to persist in that plea;

(C) the right to a jury trial;

(D) the right to be represented by coun-
sel—and if necessary have the court appoint
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counsel—at trial and at every other stage of
the proceeding;

(E) the right at trial to confront and cross-
examine adverse witnesses, to be protected
from compelled self-incrimination, to testify
and present evidence, and to compel the at-
tendance of witnesses;

(F) the defendant’s waiver of these trial
rights if the court accepts a plea of guilty or
nolo contendere;

(G) the nature of each charge to which the
defendant is pleading;

(H) any maximum possible penalty, includ-
ing imprisonment, fine, and term of super-
vised release;

(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court’s authority to order restitu-
tion;

(L) the court’s obligation to impose a spe-
cial assessment;

(M) in determining a sentence, the court’s
obligation to calculate the applicable sen-
tencing-guideline range and to consider that
range, possible departures under the Sen-
tencing Guidelines, and other sentencing
factors under 18 U.S.C. §3553(a);

(N) the terms of any plea-agreement provi-
sion waiving the right to appeal or to collat-
erally attack the sentence; and

(O) that, if convicted, a defendant who is
not a United States citizen may be removed
from the United States, denied citizenship,
and denied admission to the United States in
the future.

(2) Ensuring That a Plea Is Voluntary. Before
accepting a plea of guilty or nolo contendere,
the court must address the defendant person-
ally in open court and determine that the plea
is voluntary and did not result from force,
threats, or promises (other than promises in a
plea agreement).

(3) Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the
court must determine that there is a factual
basis for the plea.

(c) PLEA AGREEMENT PROCEDURE.

(1) In General. An attorney for the govern-
ment and the defendant’s attorney, or the de-
fendant when proceeding pro se, may discuss
and reach a plea agreement. The court must
not participate in these discussions. If the de-
fendant pleads guilty or nolo contendere to ei-
ther a charged offense or a lesser or related of-
fense, the plea agreement may specify that an
attorney for the government will:

(A) not bring, or will move to dismiss,
other charges;

(B) recommend, or agree not to oppose the
defendant’s request, that a particular sen-
tence or sentencing range is appropriate or
that a particular provision of the Sentencing
Guidelines, or policy statement, or sentenc-
ing factor does or does not apply (such a rec-
ommendation or request does not bind the
court); or

(C) agree that a specific sentence or sen-
tencing range is the appropriate disposition
of the case, or that a particular provision of
the Sentencing Guidelines, or policy state-
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ment, or sentencing factor does or does not
apply (such a recommendation or request
binds the court once the court accepts the
plea agreement).

(2) Disclosing a Plea Agreement. The parties
must disclose the plea agreement in open
court when the plea is offered, unless the court
for good cause allows the parties to disclose
the plea agreement in camera.

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(A) or (C),
the court may accept the agreement, reject
it, or defer a decision until the court has re-
viewed the presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(B), the
court must advise the defendant that the de-
fendant has no right to withdraw the plea if
the court does not follow the recommenda-
tion or request.

(4) Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform
the defendant that to the extent the plea
agreement is of the type specified in Rule
11(c)(1)(A) or (C), the agreed disposition will be
included in the judgment.

(5) Rejecting a Plea Agreement. If the court re-
jects a plea agreement containing provisions
of the type specified in Rule 11(c)(1)(A) or (C),
the court must do the following on the record
and in open court (or, for good cause, in cam-
era):

(A) inform the parties that the court re-
jects the plea agreement;

(B) advise the defendant personally that
the court is not required to follow the plea
agreement and give the defendant an oppor-
tunity to withdraw the plea; and

(C) advise the defendant personally that if
the plea is not withdrawn, the court may
dispose of the case less favorably toward the
defendant than the plea agreement con-
templated.

(d) WITHDRAWING A GUILTY OR NoOLO CON-
TENDERE PLEA. A defendant may withdraw a
plea of guilty or nolo contendere:

(1) before the court accepts the plea, for any
reason or no reason; or
(2) after the court accepts the plea, but be-
fore it imposes sentence if:
(A) the court rejects a plea agreement
under Rule 11(c)(5); or
(B) the defendant can show a fair and just
reason for requesting the withdrawal.

(e) FINALITY OF A GUILTY OR NOLO CONTENDERE
PLEA. After the court imposes sentence, the de-
fendant may not withdraw a plea of guilty or
nolo contendere, and the plea may be set aside
only on direct appeal or collateral attack.

(f) ADMISSIBILITY OR INADMISSIBILITY OF A
PLEA, PLEA DISCUSSIONS, AND RELATED STATE-
MENTS. The admissibility or inadmissibility of a
plea, a plea discussion, and any related state-
ment is governed by Federal Rule of Evidence
410.

(g) RECORDING THE PROCEEDINGS. The proceed-
ings during which the defendant enters a plea
must be recorded by a court reporter or by a
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suitable recording device. If there is a guilty
plea or a nolo contendere plea, the record must
include the inquiries and advice to the defend-
ant required under Rule 11(b) and (c).

(h) HARMLESS ERROR. A variance from the re-
quirements of this rule is harmless error if it
does not affect substantial rights.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
22, 1974, eff. Dec. 1, 1975; Pub. L. 94-64, §3(5)—(10),
July 31, 1975, 89 Stat. 371, 372; Apr. 30, 1979, eff.
Aug. 1, 1979, and Dec. 1, 1980; Apr. 28, 1982, eff.
Aug. 1, 1982; Apr. 28, 1983, eff. Aug. 1, 1983; Apr.
29, 1985, eff. Aug. 1, 1985; Mar. 9, 1987, eff. Aug. 1,
1987; Pub. L. 100-690, title VII, §7076, Nov. 18,
1988, 102 Stat. 4406; Apr. 25, 1989, eff. Dec. 1, 1989;
Apr. 26, 1999, eff. Dec. 1, 1999; Apr. 29, 2002, eff.
Dec. 1, 2002; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 16,
2013, eff. Dec. 1, 2013.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. This rule is substantially a restatement of existing
law and practice, 18 U.S.C. [former] 564 (Standing
mute); Fogus v. United States, 34 F.2d 97 (C.C.A. 4th)
(duty of court to ascertain that plea of guilty is intel-
ligently and voluntarily made).

2. The plea of nolo contendere has always existed in
the Federal courts, Hudson v. United States, 272 U.S. 451;
United States v. Norris, 281 U.S. 619. The use of the plea
is recognized by the Probation Act, 18 U.S.C. 724 [now
36561]. While at times criticized as theoretically lacking
in logical basis, experience has shown that it performs
a useful function from a practical standpoint.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

The great majority of all defendants against whom
indictments or informations are filed in the federal
courts plead guilty. Only a comparatively small num-
ber go to trial. See United States Attorneys Statistical
Report, Fiscal Year 1964, p. 1. The fairness and ade-
quacy of the procedures on acceptance of pleas of guilty
are of vital importance in according equal justice to all
in the federal courts.

Three changes are made in the second sentence. The
first change makes it clear that before accepting either
a plea of guilty or nolo contendere the court must de-
termine that the plea is made voluntarily with under-
standing of the nature of the charge. The second
change expressly requires the court to address the de-
fendant personally in the course of determining that
the plea is made voluntarily and with understanding of
the nature of the charge. The reported cases reflect
some confusion over this matter. Compare United States
v. Diggs, 304 F.2d 929 (6th Cir. 1962); Domenica v. United
States, 292 F.2d 483 (1st Cir. 1961); Gundlach v. United
States, 262 F.2d 72 (4th Cir. 1958), cert. den., 360 U.S. 904
(1959); and Julian v. United States, 236 F.2d 155 (6th Cir.
1956), which contain the implication that personal in-
terrogation of the defendant is the better practice even
when he is represented by counsel, with Meeks v. United
States, 298 F.2d 204 (bth Cir. 1962); Nunley v. United
States, 294 F.2d 579 (10th Cir. 1961), cert. den., 368 U.S.
991 (1962); and United States v. Von der Heide, 169 F.Supp.
560 (D.D.C. 1959).

The third change in the second sentence adds the
words ‘‘and the consequences of his plea’ to state what
clearly is the law. See, e.g., Von Moltke v. Gillies, 332
U.S. 708, 724 (1948); Kercheval v. United States, 274 U.S.
220, 223 (1927); Munich v. United States, 337 F.2d 356 (9th
Cir. 1964); Pilkington v. United States, 315 F.2d 204 (4th
Cir. 1963); Smith v. United States, 324 F.2d 436 (D.C. Cir.
1963); but cf. Marvel v. United States, 335 F.2d 101 (5th
Cir. 1964).

A new sentence is added at the end of the rule to im-
pose a duty on the court in cases where the defendant
pleads guilty to satisfy itself that there is a factual
basis for the plea before entering judgment. The court
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should satisfy itself, by inquiry of the defendant or the
attorney for the government, or by examining the pre-
sentence report, or otherwise, that the conduct which
the defendant admits constitutes the offense charged in
the indictment or information or an offense included
therein to which the defendant has pleaded guilty.
Such inquiry should, e.g., protect a defendant who is in
the position of pleading voluntarily with an under-
standing of the nature of the charge but without realiz-
ing that his conduct does not actually fall within the
charge. For a similar requirement see Mich. Stat. Ann.
§28.1058 (1954); Mich. Sup. Ct. Rule 35A; In re Valle, 364
Mich. 471, 110 N.W.2d 673 (1961); People v. Barrows, 358
Mich. 267, 99 N.W.2d 347 (1959); People v. Bumpus, 355
Mich. 374, 94 N.W.2d 854 (1959); People v. Coates, 337 Mich.
56, 59 N.W.2d 83 (1953). See also Stinson v. United States,
316 F.2d 554 (6th Cir. 1963). The normal consequence of
a determination that there is not a factual basis for the
plea would be for the court to set aside the plea and
enter a plea of not guilty.

For a variety of reasons it is desirable in some cases
to permit entry of judgment upon a plea of nolo con-
tendere without inquiry into the factual basis for the
plea. The new third sentence is not, therefore, made ap-
plicable to pleas of nolo contendere. It is not intended
by this omission to reflect any view upon the effect of
a plea of nolo contendere in relation to a plea of guilty.
That problem has been dealt with by the courts. See
e.g., Lott v. United States, 367 U.S. 421, 426 (1961).

NOTES OF ADVISORY COMMITTEE ON RULES—1974
AMENDMENT

The amendments to rule 11 are designed to achieve
two principal objectives:

(1) Subdivision (c) prescribes the advice which the
court must give to insure that the defendant who
pleads guilty has made an informed plea.

(2) Subdivision (e) provides a plea agreement proce-
dure designed to give recognition to the propriety of
plea discussions; to bring the existence of a plea agree-
ment out into the open in court; and to provide meth-
ods for court acceptance or rejection of a plea agree-
ment.

Other less basic changes are also made. The changes
are discussed in the order in which they appear in the
rule.

Subdivision (b) retains the requirement that the de-
fendant obtain the consent of the court in order to
plead nolo contendere. It adds that the court shall, in
deciding whether to accept the plea, consider the views
of the prosecution and of the defense and also the larg-
er public interest in the administration of criminal jus-
tice.

Although the plea of nolo contendere has long existed
in the federal courts, Hudson v. United States, 272 U.S.
451, 47 S.Ct. 127, 71 L.Ed. 347 (1926), the desirability of
the plea has been a subject of disagreement. Compare
Lane-Reticker, Nolo Contendere in North Carolina, 34
N.C.L.Rev. 280, 290-291 (1956), with Note. The Nature
and Consequences of the Plea of Nolo Contendere, 33
Neb.L.Rev. 428, 434 (1954), favoring the plea. The Amer-
ican Bar Association Project on Standards for Criminal
Justice takes the position that ‘‘the case for the nolo
plea is not strong enough to justify a minimum stand-
ard supporting its use,”” but because ‘‘use of the plea
contributes in some degree to the avoidance of unnec-
essary trials” it does not proscribe use of the plea.
ABA, Standards Relating to Pleas of Guilty §1.1(a)
Commentary at 16 (Approved Draft, 1968).

A plea of nolo contendere is, for purposes of punish-
ment, the same as the plea of guilty. See discussion of
the history of the nolo plea in North Carolina v. Alford,
400 U.S. 25, 35-36 n. 8, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).
Note, The Nature and Consequences of the Plea of Nolo
Contendere, 33 Neb.L.Rev. 428, 430 (1954). A judgment
upon the plea is a conviction and may be used to apply
multiple offender statutes. Lenvin and Meyers, Nolo
Contendere: Its Nature and Implications, 51 Yale L.J.
1255, 1265 (1942). Unlike a plea of guilty, however, it can-
not be used against a defendant as an admission in a
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subsequent criminal or civil case. 4 Wigmore §1066(4),
at 58 (3d ed. 1940, Supp. 1970); Rules of Evidence for
United States Courts and Magistrates, rule 803(22) (Nov.
1971). See Lenvin and Meyers, Nolo Contendere: Its Na-
ture and Implications, 51 Yale L.J. 1255 (1942); ABA
Standards Relating to Pleas of Guilty §§1.1(a) and (b),
Commentary at 15-18 (Approved Draft, 1968).

The factors considered relevant by particular courts
in determining whether to permit the plea of nolo con-
tendere vary. Compare United States v. Bagliore, 182
F.Supp. 714, 716 (E.D.N.Y. 1960), where the view is taken
that the plea should be rejected unless a compelling
reason for acceptance is established, with United States
v. Jomes, 119 F.Supp. 288, 290 (S.D.Cal. 1954), where the
view is taken that the plea should be accepted in the
absence of a compelling reason to the contrary.

A defendant who desires to plead nolo contendere will
commonly want to avoid pleading guilty because the
plea of guilty can be introduced as an admission in sub-
sequent civil litigation. The prosecution may oppose
the plea of nolo contendere because it wants a definite
resolution of the defendant’s guilty or innocence either
for correctional purposes or for reasons of subsequent
litigation. ABA Standards Relating to Pleas of Guilty
§1.1(b) Commentary at 16-18 (Approved Draft, 1968).
Under subdivision (b) of the new rule the balancing of
the interests is left to the trial judge, who is mandated
to take into account the larger public interest in the
effective administration of justice.

Subdivision (c) prescribes the advice which the court
must give to the defendant as a prerequisite to the ac-
ceptance of a plea of guilty. The former rule required
that the court determine that the plea was made with
‘‘understanding of the nature of the charge and the
consequences of the plea.” The amendment identifies
more specifically what must be explained to the defend-
ant and also codifies, in the rule, the requirements of
Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d
274 (1969), which held that a defendant must be apprised
of the fact that he relinquishes certain constitutional
rights by pleading guilty.

Subdivision (c) retains the requirement that the
court address the defendant personally. See McCarthy v.
United States, 394 U.S. 459, 466, 89 S.Ct. 1166, 22 L.Ed.2d
418 (1969). There is also an amendment to rule 43 to
make clear that a defendant must be in court at the
time of the plea.

Subdivision (c)(1) retains the current requirement
that the court determine that the defendant under-
stands the nature of the charge. This is a common re-
quirement. See ABA Standards Relating to Pleas of
Guilty §1.4(a) (Approved Draft, 1968); Illinois Supreme
Court Rule 402(a)(1) (1970), Ill.Rev.Stat. 1973, ch. 1104,
§402(a)(1). The method by which the defendant’s under-
standing of the nature of the charge is determined may
vary from case to case, depending on the complexity of
the circumstances and the particular defendant. In
some cases, a judge may do this by reading the indict-
ment and by explaining the elements of the offense to
the defendants. Thompson, The Judge’s Responsibility
on a Plea of Guilty 62 W.Va.L.Rev. 213, 220 (1960); Reso-
lution of Judges of U.S. District Court for D.C., June 24,
1959.

Former rule 11 required the court to inform the de-
fendant of the ‘‘consequences of the plea.’”’” Subdivision
(c)(2) changes this and requires instead that the court
inform the defendant of and determine that he under-
stands ‘‘the mandatory minimum penalty provided by
law, if any, and the maximum possible penalty pro-
vided by law for the offense to which the plea is of-
fered.”” The objective is to insure that a defendant
knows what minimum sentence the judge must impose
and what maximum sentence the judge may impose.
This information is usually readily ascertainable from
the face of the statute defining the crime, and thus it
is feasible for the judge to know specifically what to
tell the defendant. Giving this advice tells a defendant
the shortest mandatory sentence and also the longest
possible sentence for the offense to which he is pleading
guilty.
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It has been suggested that it is desirable to inform a
defendant of additional consequences which might fol-
low from his plea of guilty. Durant v. United States, 410
F.2d 689 (1st Cir. 1969), held that a defendant must be in-
formed of his ineligibility for parole. Trujillo v. United
States, 377 F.2d 266 (5th Cir. 1967), cert. denied 389 U.S.
899, 88 S.Ct. 224, 19 L.Ed.2d 221 (1967), held that advice
about eligibility for parole is not required. It has been
suggested that a defendant be advised that a jury
might find him guilty only of a lesser included offense.
C. Wright, Federal Practice and Procedure: Criminal
§173 at 374 (1969). See contra Dorrough v. United States,
385 F'.2d 887 (5th Cir. 1967). The ABA Standards Relating
to Pleas of Guilty §1.4(c)(iii) (Approved Draft, 1968) rec-
ommend that the defendant be informed that he may be
subject to additional punishment if the offense charged
is one for which a different or additional punishment is
authorized by reason of the defendant’s previous con-
viction.

Under the rule the judge is not required to inform a
defendant about these matters, though a judge is free
to do so if he feels a consequence of a plea of guilty in
a particular case is likely to be of real significance to
the defendant. Currently, certain consequences of a
plea of guilty, such as parole eligibility, may be so
complicated that it is not feasible to expect a judge to
clearly advise the defendant. For example, the judge
may impose a sentence under 18 U.S.C. §4202 making
the defendant eligible for parole when he has served one
third of the judicially imposed maximum; or, under 18
U.S.C. §4208(a)(1), making parole eligibility after a
specified period of time less than one third of the maxi-
mum; or, under 18 U.S.C. §4208(a)(2), leaving eligibility
to the discretion of the parole board. At the time the
judge is required to advise the defendant of the conse-
quences of his plea, the judge will usually not have seen
the presentence report and thus will have no basis for
giving a defendant any very realistic advice as to when
he might be eligible for parole. Similar complications
exist with regard to other, particularly collateral, con-
sequences of a plea of guilty in a given case.

Subdivisions (¢)(3) and (4) specify the constitutional
rights that the defendant waives by a plea of guilty or
nolo contendere. These subdivisions are designed to
satisfy the requirements of understanding waiver set
forth in Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23
L.Ed.2d 274 (1969). Subdivision (c)(3) is intended to re-
quire that the judge inform the defendant and deter-
mine that he understands that he waives his fifth
amendment rights. The rule takes the position that the
defendant’s right not to incriminate himself is best ex-
plained in terms of his right to plead not guilty and to
persist in that plea if it has already been made. This is
language identical to that adopted in Illinois for the
same purpose. See Illinois Supreme Court Rule 402(a)(3)
(1970), Il1.Rev.Stat. 1973, ch. 110A, §402(a)(3).

Subdivision (c)(4) assumes that a defendant’s right to
have his guilt proved beyond a reasonable doubt and
the right to confront his accusers are best explained by
indicating that the right to trial is waived. Specifying
that there will be no future trial of any kind makes
this fact clear to those defendants who, though know-
ing they have waived trial by jury, are under the mis-
taken impression that some kind of trial will follow. I1-
linois has recently adopted similar language. Illinois
Supreme Court Rule 402(a)(4) (1970), Ill.Rev.Stat. 1973,
ch. 110A, §402(a)(4). In explaining to a defendant that he
waives his right to trial, the judge may want to explain
some of the aspects of trial such as the right to con-
front witnesses, to subpoena witnesses, to testify in his
own behalf, or, if he chooses, not to testify. What is re-
quired, in this respect, to conform to Boykin is left to
future case-law development.

Subdivision (d) retains the requirement that the
court determine that a plea of guilty or nolo con-
tendere is voluntary before accepting it. It adds the re-
quirement that the court also inquire whether the de-
fendant’s willingness to plead guilty or nolo contendere
results from prior plea discussions between the attor-
ney for the government and the defendant or his attor-
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ney. See Santobello v. New York, 404 U.S. 257, 261-262, 92
S.Ct. 495, 30 L.Ed.2d 427 (1971): ‘““The plea must, of
course, be voluntary and knowing and if it was induced
by promises, the essence of those promises must in
some way be made known.”’ Subdivisions (d) and (e) af-
ford the court adequate basis for rejecting an improper
plea agreement induced by threats or inappropriate
promises.

The new rule specifies that the court personally ad-
dress the defendant in determining the voluntariness of
the plea.

By personally interrogating the defendant, not only
will the judge be better able to ascertain the plea’s vol-
untariness, but he will also develop a more complete
record to support his determination in a subsequent
post-conviction attack. * * * Both of these goals are
undermined in proportion to the degree the district
judge resorts to ‘‘assumptions’” not based upon re-
corded responses to his inquiries. McCarthy v. United
States, 394 U.S. 459, 466, 467, 89 S.Ct. 1166, 22 L..Ed.2d 418
(1969).

Subdivision (e) provides a plea agreement procedure.
In doing so it gives recognition to the propriety of plea
discussions and plea agreements provided that they are
disclosed in open court and subject to acceptance or re-
jection by the trial judge.

Although reliable statistical information is limited,
one recent estimate indicated that guilty pleas account
for the disposition of as many as 95% of all criminal
cases. ABA Standards Relating to Pleas of Guilty, pp.
1-2 (Approved Draft, 1968). A substantial number of
these are the result of plea discussions. The President’s
Commission on Law Enforcement and Administration
of Justice, Task Force Report: The Courts 9 (1967); D.
Newman, Conviction: The Determination of Guilt or In-
nocence Without Trial 3 (1966); L. Weinreb, Criminal
Process 437 (1969); Note, Guilty Plea Bargaining: Com-
promises by Prosecutors To Secure Guilty Pleas, 112
U.Pa.L.Rev. 865 (1964).

There is increasing acknowledgement of both the in-
evitability and the propriety of plea agreements. See,
e.g., ABA Standards Relating to Pleas of Guilty §3.1
(Approved Draft, 1968); Illinois Supreme Court Rule 402
(1970), I11.Rev.Stat. 1973, ch. 110A, §402.

In Brady v. United States, 397 U.S. 742, 752-753, 90 S.Ct.
1463, 25 L.Ed.2d 747 (1970), the court said:

Of course, that the prevalence of guilty pleas is ex-
plainable does not necessarily validate those pleas or
the system which produces them. But we cannot hold
that it is unconstitutional for the State to extend a
benefit to a defendant who in turn extends a substan-
tial benefit to the State and who demonstrates by his
plea that he is ready and willing to admit his crime and
to enter the correctional system in a frame of mind
that affords hope for success in rehabilitation over a
shorter period of time than might otherwise be nec-
essary.

In Santobello v. New York, 404 U.S. 257, 260, 92 S.Ct. 495,
498, 30 L.Ed.2d 427 (1971), the court said:

The disposition of criminal charges by agreement be-
tween the prosecutor and the accused, sometimes loose-
ly called ‘‘plea bargaining,” is an essential component
of the administration of justice. Properly administered,
it is to be encouraged.

Administratively, the criminal justice system has
come to depend upon pleas of guilty and, hence, upon
plea discussions. See, e.g., President’s Commission on
Law Enforcement and Administration of Justice, Task
Force Report. The Courts 9 (1967); Note, Guilty Plea
Bargaining: Compromises By Prosecutors To Secure
Guilty Pleas, 112 U.Pa.L.Rev. 865 (1964). But expediency
is not the basis for recognizing the propriety of a plea
agreement practice. Properly implemented, a plea
agreement procedure is consistent with both effective
and just administration of the criminal law. Santobello
v. New York, 404 U.S. 257, 92 S.Ct. 495, 30 L.Ed.2d 427.
This is the conclusion reached in the ABA Standards
Relating to Pleas of Guilty §1.8 (Approved Draft, 1968);
the ABA Standards Relating to The Prosecution Func-
tion and The Defense Function pp. 243-253 (Approved
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Draft, 1971); and the ABA Standards Relating to the
Function of the Trial Judge, §4.1 (App.Draft, 1972). The
Supreme Court of California recently recognized the
propriety of plea bargaining. See People v. West, 3 Cal.3d
595, 91 Cal.Rptr. 385, 477 P.2d 409 (1970). A plea agree-
ment procedure has recently been decided in the Dis-
trict of Columbia Court of General Sessions upon the
recommendation of the United States Attorney. See 51
F.R.D. 109 (1971).

Where the defendant by his plea aids in insuring
prompt and certain application of correctional meas-
ures, the proper ends of the criminal justice system are
furthered because swift and certain punishment serves
the ends of both general deterrence and the rehabilita-
tion of the individual defendant. Cf. Note, The Influ-
ence of the Defendant’s Plea on Judicial Determination
of Sentence, 66 Yale L.J. 204, 211 (1956). Where the de-
fendant has acknowledged his guilt and shown a will-
ingness to assume responsibility for his conduct, it has
been thought proper to recognize this in sentencing.
See also ALI, Model Penal Code §7.01 (P.O.D. 1962);
NPPA Guides for Sentencing (1957). Granting a charge
reduction in return for a plea of guilty may give the
sentencing judge needed discretion, particularly where
the facts of a case do not warrant the harsh conse-
quences of a long mandatory sentence or collateral
consequences which are unduly severe. A plea of guilty
avoids the necessity of a public trial and may protect
the innocent victim of a crime against the trauma of
direct and cross-examination.

Finally, a plea agreement may also contribute to the
successful prosecution of other more serious offenders.
See D. Newman, Conviction: The Determination of
Guilt or Innocence Without Trial, chs. 2 and 3 (1966);
Note, Guilty Plea Bargaining: Compromises By Pros-
ecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev. 865, 881
(1964).

Where plea discussions and agreements are viewed as
proper, it is generally agreed that it is preferable that
the fact of the plea agreement be disclosed in open
court and its propriety be reviewed by the trial judge.

We have previously recognized plea bargaining as an
ineradicable fact. Failure to recognize it tends not to
destroy it but to drive it underground. We reiterate
what we have said before: that when plea bargaining
occurs it ought to be spread on the record [The Bench
Book prepared by the Federal Judicial Center for use
by United States District Judges now suggests that the
defendant be asked by the court ‘‘if he believes there is
any understanding or if any predictions have been
made to him concerning the sentence he will receive.”’
Bench Book for United States District Judges, Federal
Judicial Center (1969) at 1.05.3.] and publicly disclosed.
United States v. Williams, 407 F.2d 940 (4th Cir. 1969). * * *
In the future we think that the district judges should
not only make the general inquiry under Rule 11 as to
whether the plea of guilty has been coerced or induced
by promises, but should specifically inquire of counsel
whether plea bargaining has occurred. Logically the
general inquiry should elicit information about plea
bargaining, but it seldom has in the past. Raines v.
United States, 423 F.2d 526, 530 (4th Cir. 1970).

In the past, plea discussions and agreements have oc-
curred in an informal and largely invisible manner.
Enker, Perspectives on Plea Bargaining, in President’s
Commission on Law Enforcement and Administration
of Justice, Task Force Report: The Courts 108, 115
(1967). There has often been a ritual of denial that any
promises have been made, a ritual in which judges,
prosecutors, and defense counsel have participated.
ABA Standards Relating to Pleas of Guilty §3.1, Com-
mentary at 60-69 (Approved Draft 1968); Task Force Re-
port: The Courts 9. Consequently, there has been a lack
of effective judicial review of the propriety of the
agreements, thus increasing the risk of real or appar-
ent unfairness. See ABA Standards Relating to Pleas of
Guilty §3.1, Commentary at 60 et seq.; Task Force Re-
port: The Courts 9-13.

The procedure described in subdivision (e) is designed
to prevent abuse of plea discussions and agreements by
providing appropriate and adequate safeguards.
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Subdivision (e)(1) specifies that the ‘‘attorney for the
government and the attorney for the defendant or the
defendant when acting pro se may’’ participate in plea
discussions. The inclusion of ‘‘the defendant when act-
ing pro se’ is intended to reflect the fact that there are
situations in which a defendant insists upon represent-
ing himself. It may be desirable that an attorney for
the government not enter plea discussions with a de-
fendant personally. If necessary, counsel can be ap-
pointed for purposes of plea discussions. (Subdivision
(d) makes it mandatory that the court inquire of the
defendant whether his plea is the result of plea discus-
sions between him and the attorney for the govern-
ment. This is intended to enable the court to reject an
agreement reached by an unrepresented defendant un-
less the court is satisfied that acceptance of the agree-
ment adequately protects the rights of the defendant
and the interests of justice.) This is substantially the
position of the ABA Standards Relating to Pleas of
Guilty §3.1(a), Commentary at 65-66 (Approved Draft,
1968). Apparently, it is the practice of most prosecuting
attorneys to enter plea discussions only with defend-
ant’s counsel. Note, Guilty Plea Bargaining: Com-
promises By Prosecutors To Secure Guilty Pleas, 112
U.Pa.L.Rev. 865, 904 (1964). Discussions without benefit
of counsel increase the likelihood that such discussions
may be unfair. Some courts have indicated that plea
discussions in the absence of defendant’s attorney may
be constitutionally prohibited. See Anderson v. North
Carolina, 221 F.Supp. 930, 935 (W.D.N.C.1963); Shape v.
Sigler, 230 F.Supp. 601, 606 (D.Neb. 1964).

Subdivision (e)(1) is intended to make clear that
there are four possible concessions that may be made in
a plea agreement. First, the charge may be reduced to
a lesser or related offense. Second, the attorney for the
government may promise to move for dismissal of
other charges. Third, the attorney for the government
may agree to recommend or not oppose the imposition
of a particular sentence. Fourth, the attorneys for the
government and the defense may agree that a given
sentence is an appropriate disposition of the case. This
is made explicit in subdivision (e)(2) where reference is
made to an agreement made ‘‘in the expectation that a
specific sentence will be imposed.” See Note, Guilty
Plea Bargaining: Compromises By Prosecutors To Se-
cure Guilty Pleas, 112 U.Pa.L.Rev. 865, 898 (1964).

Subdivision (e)(1) prohibits the court from participat-
ing in plea discussions. This is the position of the ABA
Standards Relating to Pleas of Guilty §3.3(a) (Approved
Draft, 1968).

It has been stated that it is common practice for a
judge to participate in plea discussions. See D. New-
man, Conviction: The Determination of Guilt or Inno-
cence Without Trial 32-52, 78-104 (1966); Note, Guilty
Plea Bargaining: Compromises By Prosecutors To Se-
cure Guilty Pleas, 112 U.Pa.L.Rev. 865, 891, 905 (1964).

There are valid reasons for a judge to avoid involve-
ment in plea discussions. It might lead the defendant to
believe that he would not receive a fair trial, were
there a trial before the same judge. The risk of not
going along with the disposition apparently desired by
the judge might induce the defendant to plead guilty,
even if innocent. Such involvement makes it difficult
for a judge to objectively assess the voluntariness of
the plea. See ABA Standards Relating to Pleas of
Guilty §3.3(a), Commentary at 72-74 (Approved Draft,
1968); Note, Guilty Plea Bargaining: Compromises By
Prosecutors To Secure Guilty Pleas, 112 U.Pa.L.Rev.
865, 891-892 (1964); Comment, Official Inducements to
Plead Guilty: Suggested Morals for a Marketplace, 32
U.Chi.L.Rev. 167, 180-183 (1964); Informal Opinion No. 779
ABA Professional Ethics Committee (‘‘A judge should
not be a party to advance arrangements for the deter-
mination of sentence, whether as a result of a guilty
plea or a finding of guilt based on proof.”’), 51 A.B.A.J.
444 (1965). As has been recently pointed out:

The unequal positions of the judge and the accused,
one with the power to commit to prison and the other
deeply concerned to avoid prison, as once raise a ques-
tion of fundamental fairness. When a judge becomes a
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participant in plea bargaining he brings to bear the full
force and majesty of his office. His awesome power to
impose a substantially longer or even maximum sen-
tence in excess of that proposed is present whether re-
ferred to or not. A defendant needs no reminder that if
he rejects the proposal, stands upon his right to trial
and is convicted, he faces a significantly longer sen-
tence. United States ex rel. Elksnis v. Gilligan, 256 F.Supp.
244, 254 (S.D.N.Y. 1966).

On the other hand, one commentator has taken the
position that the judge may be involved in discussions
either after the agreement is reached or to help elicit
facts and an agreement. Enker, Perspectives on Plea
Bargaining, in President’s Commission on Law En-
forcement and Administration of Justice, Task Force
Report: The Courts 108, 117-118 (1967).

The amendment makes clear that the judge should
not participate in plea discussions leading to a plea
agreement. It is contemplated that the judge may par-
ticipate in such discussions as may occur when the plea
agreement is disclosed in open court. This is the posi-
tion of the recently adopted Illinois Supreme Court
Rule 402(d)(1) (1970), Ill.Rev.Stat. 1973, ch. 110A,
§402(d)(1). As to what may constitute ‘‘participation,”
contrast People v. Earegood, 12 Mich.App. 256, 268-269,
162 N.W.2d 802, 809-810 (1968), with Kruse v. State, 47
Wis.2d 460, 177 N.W.2d 322 (1970).

Subdivision (e)(2) provides that the judge shall re-
quire the disclosure of any plea agreement in open
court. In People v. West, 3 Cal.3d 595, 91 Cal.Rptr. 385, 477
P.2d 409 (1970), the court said:

[T]he basis of the bargain should be disclosed to the
court and incorporated in the record. * * *

Without limiting that court to those we set forth, we
note four possible methods of incorporation: (1) the bar-
gain could be stated orally and recorded by the court
reporter, whose notes then must be preserved or tran-
scribed; (2) the bargain could be set forth by the clerk
in the minutes of the court; (3) the parties could file a
written stipulation stating the terms of the bargain; (4)
finally, counsel or the court itself may find it useful to
prepare and utilize forms for the recordation of plea
bargains. 91 Cal.Rptr. 393, 394, 477 P.2d at 417, 418.

The District of Columbia Court of General Sessions is
using a ‘‘Sentence-Recommendation Agreement’ form.

Upon notice of the plea agreement, the court is given
the option to accept or reject the agreement or defer
its decision until receipt of the presentence report.

The judge may, and often should, defer his decision
until he examines the presentence report. This is made
possible by rule 32 which allows a judge, with the de-
fendant’s consent, to inspect a presentence report to
determine whether a plea agreement should be accept-
ed. For a discussion of the use of conditional plea ac-
ceptance, see ABA Standards Relating to Pleas of
Guilty §3.3(b), Commentary at 74-76, and Supplement,
Proposed Revisions §3.3(b) at 2-3 (Approved Draft, 1968);
Illinois Supreme Court Rule 402(d)(2) (1970),
Il1.Rev.Stat. 1973, ch. 110A, §402(d)(2).

The plea agreement procedure does not attempt to
define criteria for the acceptance or rejection of a plea
agreement. Such a decision is left to the discretion of
the individual trial judge.

Subdivision (e)(3) makes is mandatory, if the court
decides to accept the plea agreement, that it inform
the defendant that it will embody in the judgment and
sentence the disposition provided in the plea agree-
ment, or one more favorable to the defendant. This
serves the purpose of informing the defendant imme-
diately that the agreement will be implemented.

Subdivision (e)(4) requires the court, if it rejects the
plea agreement, to inform the defendant of this fact
and to advise the defendant personally, in open court,
that the court is not bound by the plea agreement. The
defendant must be afforded an opportunity to withdraw
his plea and must be advised that if he persists in his
guilty plea or plea of nolo contendere, the disposition
of the case may be less favorable to him than that con-
templated by the plea agreement. That the defendant
should have the opportunity to withdraw his plea if the
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court rejects the plea agreement is the position taken
in ABA Standards Relating to Pleas of Guilty, Supple-
ment, Proposed Revisions §2.1(a)(ii)(5) (Approved Draft,
1968). Such a rule has been adopted in Illinois. Illinois
Supreme Court Rule 402(d)(2) (1970), I11.Rev.Stat. 1973,
ch. 110A, §402(d)(2).

If the court rejects the plea agreement and affords
the defendant the opportunity to withdraw the plea,
the court is not precluded from accepting a guilty plea
from the same defendant at a later time, when such
plea conforms to the requirements of rule 11.

Subdivision (e)(b) makes it mandatory that, except
for good cause shown, the court be notified of the exist-
ence of a plea agreement at the arraignment or at an-
other time prior to trial fixed by the court. Having a
plea entered at this stage provides a reasonable time
for the defendant to consult with counsel and for coun-
sel to complete any plea discussions with the attorney
for the government. ABA Standards Relating to Pleas
of Guilty §1.3 (Approved Draft, 1968). The objective of
the provision is to make clear that the court has au-
thority to require a plea agreement to be disclosed suf-
ficiently in advance of trial so as not to interfere with
the efficient scheduling of criminal cases.

Subdivision (e)(6) is taken from rule 410, Rules of Evi-
dence for United States Courts and Magistrates (Nov.
1971). See Advisory Committee Note thereto. See also
the ABA Standards Relating to Pleas of Guilty §2.2
(Approved Draft, 1968); Illinois Supreme Court Rule
402(f) (1970), I11.Rev.Stat. 1973, ch. 110A, §402(f).

Subdivision (f) retains the requirement of old rule 11
that the court should not enter judgment upon a plea
of guilty without making such an inquiry as will sat-
isfy it that there is a factual basis for the plea. The
draft does not specify that any particular type of in-
quiry be made. See Santobello v. New York, 404 U.S. 257,
261, 92 S.Ct. 495, 30 L.Ed.2d 427 (1971); ‘‘Fed.Rule
Crim.Proc. 11, governing pleas in federal courts, now
makes clear that the sentencing judge must develop, on
the record, the factual basis for the plea, as, for exam-
ple, by having the accused describe the conduct that
gave rise to the charge.” An inquiry might be made of
the defendant, of the attorneys for the government and
the defense, of the presentence report when one is
available, or by whatever means is appropriate in a spe-
cific case. This is the position of the ABA Standards
Relating to Pleas of Guilty §1.6 (Approved Draft, 1968).
Where inquiry is made of the defendant himself it may
be desirable practice to place the defendant under oath.
With regard to a determination that there is a factual
basis for a plea of guilty to a ‘‘lessor or related of-

fense,”” compare ABA Standards Relating to Pleas of
Guilty §3.1(b)(ii), Commentary at 67-68 (Approved
Draft, 1968), with ALI, Model Penal Code §1.07(5)

(P.0.D. 1962). The rule does not speak directly to the
issue of whether a judge may accept a plea of guilty
where there is a factual basis for the plea but the de-
fendant asserts his innocence. North Carolina v. Alford,
400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970). The proce-
dure in such case would seem to be to deal with this as
a plea of nolo contendere, the acceptance of which
would depend upon the judge’s decision as to whether
acceptance of the plea is consistent with ‘‘the interest
of the public in the effective administration of justice”
[new rule 11(b)]. The defendant who asserts his inno-
cence while pleading guilty or nolo contendere is often
difficult to deal with in a correctional setting, and it
may therefore be preferable to resolve the issue of guilt
or innocence at the trial stage rather than leaving that
issue unresolved, thus complicating subsequent correc-
tional decisions. The rule is intended to make clear
that a judge may reject a plea of nolo contendere and
require the defendant either to plead not guilty or to
plead guilty under circumstances in which the judge is
able to determine that the defendant is in fact guilty
of the crime to which he is pleading guilty.

Subdivision (g) requires that a verbatim record be
kept of the proceedings. If there is a plea of guilty or
nolo contendere, the record must include, without limi-
tation, the court’s advice to the defendant, the inquiry
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into the voluntariness of the plea and the plea agree-
ment, and the inquiry into the accuracy of the plea.
Such a record is important in the event of a postconvic-
tion attack. ABA Standards Relating to Pleas of Guilty
§1.7 (Approved Draft, 1968). A similar requirement was
adopted in Illinois: Illinois Supreme Court Rule 402(e)
(1970), Il1.Rev.Stat. 1973, ch. 110A, §402(e).

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NoO. 94-247; 1975 AMENDMENT

A. Amendments Proposed by the Supreme Court.
Rule 11 of the Federal Rules of Criminal Procedure
deals with pleas. The Supreme Court has proposed to
amend this rule extensively.

Rule 11 provides that a defendant may plead guilty,
not guilty, or nolo contendere. The Supreme Court’s
amendments to Rule 11(b) provide that a nolo con-
tendere plea ‘‘shall be accepted by the court only after
due consideration of the views of the parties and the in-
terest of the public in the effective administration of
justice.”

The Supreme Court amendments to Rule 11(c) spell
out the advise that the court must give to the defend-
ant before accepting the defendant’s plea of guilty or
nolo contendere. The Supreme Court amendments to
Rule 11(d) set forth the steps that the court must take
to insure that a guilty or nolo contendere plea has been
voluntarily made.

The Supreme Court amendments to Rule 11(e) estab-
lish a plea agreement procedure. This procedure per-
mits the parties to discuss disposing of a case without
a trial and sets forth the type of agreements that the
parties can reach concerning the disposition of the
case. The procedure is not mandatory; a court is free
not to permit the parties to present plea agreements to
it.

The Supreme Court amendments to Rule 11(f) require
that the court, before entering judgment upon a plea of
guilty, satisfy itself that ‘‘there is a factual basis for
the plea.” The Supreme Court amendments to Rule
11(g) require that a verbatim record be kept of the pro-
ceedings at which the defendant enters a plea.

B. Committee Action. The proposed amendments to
Rule 11, particularly those relating to the plea nego-
tiating procedure, have generated much comment and
criticism. No observer is entirely happy that our crimi-
nal justice system must rely to the extent it does on
negotiated dispositions of cases. However, crowded
court dockets make plea negotiating a fact that the
Federal Rules of Criminal Procedure should contend
with. The Committee accepts the basic structure and
provisions of Rule 11(e).

Rule 11(e) as proposed permits each federal court to
decide for itself the extent to which it will permit plea
negotiations to be carried on within its own jurisdic-
tion. No court is compelled to permit any plea negotia-
tions at all. Proposed Rule 11(e) regulates plea negotia-
tions and agreements if, and to the extent that, the
court permits such negotiations and agreements. [Pro-
posed Rule 11(e) has been criticized by some federal
judges who read it to mandate the court to permit plea
negotiations and the reaching of plea agreements. The
Advisory Committee stressed during its testimony that
the rule does not mandate that a court permit any
form of plea agreement to be presented to it. See, e.g.,
the remarks of United States Circuit Judge William H.
Webster in Hearings II, at 196. See also the exchange of
correspondence between Judge Webster and United
States District Judge Frank A. Kaufman in Hearings
II, at 289-90.]

Proposed Rule 11(e) contemplates 4 different types of
plea agreements. First, the defendant can plead guilty
or nolo contendere in return for the prosecutor’s reduc-
ing the charge to a less serious offense. Second, the de-
fendant can plead guilty or nolo contendere in return
for the prosecutor dropping, or not bringing, a charge
or charges relating to other offenses. Third, the defend-
ant can plead guilty or nolo contendere in return for
the prosecutor’s recommending a sentence. Fourth, the
defendant and prosecutor can agree that a particular
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sentence is the appropriate disposition of the case. [It
is apparent, though not explicitly stated, that Rule
11(e) contemplates that the plea agreement may bind
the defendant to do more than just plead guilty or nolo
contendere. For example, the plea agreement may bind
the defendant to cooperate with the prosecution in a
different investigation. The Committee intends by its
approval of Rule 11(e) to permit the parties to agree on
such terms in a plea agreement.]

The Committee added language in subdivisions (e)(2)
and (e)(4) to permit a plea agreement to be disclosed to
the court, or rejected by it, in camera. There must be
a showing of good cause before the court can conduct
such proceedings in camera. The language does not ad-
dress itself to whether the showing of good cause may
be made in open court or in camera. That issue is left
for the courts to resolve on a case-by-case basis. These
changes in subdivisions (e)(2) and (e)(4) will permit a
fair trial when there is substantial media interest in a
case and the court is rejecting a plea agreement.

The Committee added an exception to subdivision
(e)(6). That subdivision provides:

Evidence of a plea of guilty, later withdrawn, or
a plea of nolo contendere, or of an offer to plead
guilty or nolo contendere to the crime charged or
any other crime, or of statements made in connec-
tion with any of the foregoing pleas or offers, is not
admissible in any civil or criminal proceeding
against the person who made the plea or offer.

The Committee’s exception permits the use of such
evidence in a perjury or false statement prosecution
where the plea, offer, or related statement was made by
the defendant on the record, under oath and in the
presence of counsel. The Committee recognizes that
even this limited exception may discourage defendants
from being completely candid and open during plea ne-
gotiations and may even result in discouraging the
reaching of plea agreements. However, the Committee
believes hat, on balance, it is more important to pro-
tect the integrity of the judicial process from willful
deceit and untruthfulness. [The Committee does not in-
tend its language to be construed as mandating or en-
couraging the swearing-in of the defendant during pro-
ceedings in connection with the disclosure and accept-
ance or rejection of a plea agreement.]

The Committee recast the language of Rule 11(c),
which deals with the advice given to a defendant before
the court can accept his plea of guilty or nolo con-
tendere. The Committee acted in part because it be-
lieved that the warnings given to the defendant ought
to include those that Boykin v. Alabama, 395 U.S. 238
(1969), said were constitutionally required. In addition,
and as a result of its change in subdivision (e)(6), the
Committee thought if only fair that the defendant be
warned that his plea of guilty (later withdrawn) or nolo
contendere, or his offer of either plea, or his statements
made in connection with such pleas or offers, could
later be used against him in a perjury trial if made
under oath, on the record, and in the presence of coun-
sel.

NOTES OF CONFERENCE COMMITTEE, HOUSE REPORT NO.
94-414; 1975 AMENDMENT

Note to subdivision (c). Rule 11(c) enumerates certain
things that a judge must tell a defendant before the
judge can accept that defendant’s plea of guilty or nolo
contendere. The House version expands upon the list
originally proposed by the Supreme Court. The Senate
version adopts the Supreme Court’s proposal.

The Conference adopts the House provision.

Note to subdivision (e)(1). Rule 11(e)(1) outlines some
general considerations concerning the plea agreement
procedure. The Senate version makes nonsubstantive
change in the House version.

The Conference adopts the Senate provision.

Note to subdivision (e)(6). Rule 11(e)(6) deals with the
use of statements made in connection with plea agree-
ments. The House version permits a limited use of pleas
of guilty, later withdrawn, or nolo contendere, offers of
such pleas, and statements made in connection with
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such pleas or offers. Such evidence can be used in a per-
jury or false statement prosecution if the plea, offer, or
related statement was made under oath, on the record,
and in the presence of counsel. The Senate version per-
mits evidence of voluntary and reliable statements
made in court on the record to be used for the purpose
of impeaching the credibility of the declarant or in a
perjury or false statement prosecution.

The Conference adopts the House version with
changes. The Conference agrees that neither a plea nor
the offer of a plea ought to be admissible for any pur-
pose. The Conference-adopted provision, therefore, like
the Senate provision, permits only the use of state-
ments made in connection with a plea of guilty, later
withdrawn, or a plea of nolo contendere, or in connec-
tion with an offer of a guilty or nolo contendere plea.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Note to Subdivision (e)(2). The amendment to rule
11(e)(2) is intended to clarify the circumstances in
which the court may accept or reject a plea agreement,
with the consequences specified in subdivision (e)(3)
and (4). The present language has been the cause of
some confusion and has led to results which are not en-
tirely consistent. Compare United States v. Sarubbi, 416
F.Supp. 633 (D. N.J. 1976); with United States v. Hull, 413
F.Supp. 145 (E.D. Tenn. 1976).

Rule 11(e)(1) specifies three types of plea agreements,
namely, those in which the attorney for the govern-
ment might

(A) move for dismissal of other charges; or

(B) make a recommendation, or agree not to oppose
the defendant’s request, for a particular sentence,
with the understanding that such recommendation or
request shall not be binding upon the court; or

(C) agree that a specific sentence is the appropriate
disposition of the case.

A (B) type of plea agreement is clearly of a different
order than the other two, for an agreement to rec-
ommend or not to oppose is discharged when the pros-
ecutor performs as he agreed to do. By comparison,
critical to a type (A) or (C) agreement is that the de-
fendant receive the contemplated charge dismissal or
agreed-to sentence. Consequently, there must ulti-
mately be an acceptance or rejection by the court of a
type (A) or (C) agreement so that it may be determined
whether the defendant shall receive the bargained-for
concessions or shall instead be afforded an opportunity
to withdraw his plea. But this is not so as to a type (B)
agreement; there is no ‘‘disposition provided for” in
such a plea agreement so as to make the acceptance
provisions of subdivision (e)(3) applicable, nor is there
a need for rejection with opportunity for withdrawal
under subdivision (e)(4) in light of the fact that the de-
fendant knew the nonbinding character of the recom-
mendation or request. United States v. Henderson, 565
F.2d 1119 (9th Cir. 1977); United States v. Savage, 561 F.2d
554 (4th Cir. 1977).

Because a type (B) agreement is distinguishable from
the others in that it involves only a recommendation
or request not binding upon the court, it is important
that the defendant be aware that this is the nature of
the agreement into which he has entered. The proce-
dure contemplated by the last sentence of amended
subdivision (e)(2) will establish for the record that
there is such awareness. This provision conforms to
ABA Standards Relating to Pleas of Guilty §1.5 (Ap-
proved Draft, 1968), which provides that ‘‘the court
must advise the defendant personally that the recom-
mendations of the prosecuting attorney are not binding
on the court.”

Sometimes a plea agreement will be partially but not
entirely of the (B) type, as where a defendant, charged
with counts 1, 2 and 3, enters into an agreement with
the attorney for the government wherein it is agreed
that if defendant pleads guilty to count 1, the prosecu-
tor will recommend a certain sentence as to that count
and will move for dismissal of counts 2 and 3. In such
a case, the court must take particular care to ensure
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that the defendant understands which components of
the agreement involve only a (B) type recommendation
and which do not. In the above illustration, that part
of the agreement which contemplates the dismissal of
counts 2 and 3 is an (A) type agreement, and thus under
rule 11(e) the court must either accept the agreement
to dismiss these counts or else reject it and allow the
defendant to withdraw his plea. If rejected, the defend-
ant must be allowed to withdraw the plea on count 1
even if the type (B) promise to recommend a certain
sentence on that count is kept, for a multi-faceted plea
agreement is nonetheless a single agreement. On the
other hand, if counts 2 and 3 are dismissed and the sen-
tence recommendation is made, then the defendant is
not entitled to withdraw his plea even if the sentence
recommendation is not accepted by the court, for the
defendant received all he was entitled to under the var-
ious components of the plea agreement.

Note to Subdivision (e)(6). The major objective of the
amendment to rule 11(e)(6) is to describe more pre-
cisely, consistent with the original purpose of the pro-
vision, what evidence relating to pleas or plea discus-
sions is inadmissible. The present language is suscep-
tible to interpretation which would make it applicable
to a wide variety of statements made under various cir-
cumstances other than within the context of those plea
discussions authorized by rule 11(e) and intended to be
protected by subdivision (e)(6) of the rule. See United
States v. Herman, 544 F.2d 791 (bth Cir. 1977), discussed
herein.

Fed.R.Ev. 410, as originally adopted by Pub. L. 93-595,
provided in part that ‘‘evidence of a plea of guilty, later
withdrawn, or a plea of nolo contendere, or of an offer
to plead guilty or nolo contendere to the crime charged
or any other crime, or of statements made in connec-
tion with any of the foregoing pleas or offers, is not ad-
missible in any civil or criminal action, case, or pro-
ceeding against the person who made the plea or offer.”
(This rule was adopted with the proviso that it ‘‘shall
be superseded by any amendment to the Federal Rules
of Criminal Procedure which is inconsistent with this
rule.”) As the Advisory Committee Note explained:
‘““BExclusion of offers to plead guilty or nolo has as its
purpose the promotion of disposition of criminal cases
by compromise.” The amendment of Fed.R.Crim.P. 11,
transmitted to Congress by the Supreme Court in April
1974, contained a subdivision (e)(6) essentially identical
to the rule 410 language quoted above, as a part of a
substantial revision of rule 11. The most significant
feature of this revision was the express recognition
given to the fact that the ‘‘attorney for the govern-
ment and the attorney for the defendant or the defend-
ant when acting pro se may engage in discussions with
a view toward reaching’ a plea agreement. Subdivision
(e)(6) was intended to encourage such discussions. As
noted in H.R.Rep. No. 94-247, 94th Cong., 1st Sess. 7
(1975), the purpose of subdivision (e)(6) is to not ‘‘dis-
courage defendants from being completely candid and
open during plea negotiations.” Similarly, H.R.Rep.
No. 94-414, 94th Cong., 1st Sess. 10 (1975), states that
“Rule 11(e)(6) deals with the use of statements made in
connection with plea agreements.”” (Rule 11(e)(6) was
thereafter enacted, with the addition of the proviso al-
lowing use of statements in a prosecution for perjury,
and with the qualification that the inadmissible state-
ments must also be ‘‘relevant to’’ the inadmissible
pleas or offers. Pub. L. 94-64; Fed.R.Ev. 410 was then
amended to conform. Pub. L. 94-149.)

While this history shows that the purpose of
Fed.R.Ev. 410 and Fed.R.Crim.P. 11(e)(6) is to permit
the unrestrained candor which produces effective plea
discussions between the ‘“‘attorney for the government
and the attorney for the defendant or the defendant
when acting pro se,” given visibility and sanction in
rule 11(e), a literal reading of the language of these two
rules could reasonably lead to the conclusion that a
broader rule of inadmissibility obtains. That is, be-
cause ‘‘statements’” are generally inadmissible if
‘“made in connection with, and relevant to”’ an ‘‘offer
to plead guilty,” it might be thought that an otherwise
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voluntary admission to law enforcement officials is
rendered inadmissible merely because it was made in
the hope of obtaining leniency by a plea. Some deci-
sions interpreting rule 11(e)(6) point in this direction.
See United States v. Herman, 544 F.2d 791 (6th Cir. 1977)
(defendant in custody of two postal inspectors during
continuance of removal hearing instigated conversa-
tion with them and at some point said he would plead
guilty to armed robbery if the murder charge was
dropped; one inspector stated they were not ‘‘in posi-
tion” to make any deals in this regard; held, defend-
ant’s statement inadmissible under rule 11(e)(6) because
the defendant ‘‘made the statements during the course
of a conversation in which he sought concessions from
the government in return for a guilty plea’’); United
States v. Brooks, 536 F.2d 1137 (6th Cir. 1976) (defendant
telephoned postal inspector and offered to plead guilty
if he got 2-year maximum; statement inadmissible).

The amendment makes inadmissible statements
made ‘‘in the course of any proceedings under this rule
regarding’ either a plea of guilty later withdrawn or a
plea of nolo contendere, and also statements ‘‘made in
the course of plea discussions with an attorney for the
government which do not result in a plea of guilty or
which result in a plea of guilty later withdrawn.”’ It is
not limited to statements by the defendant himself,
and thus would cover statements by defense counsel re-
garding defendant’s incriminating admissions to him.
It thus fully protects the plea discussion process au-
thorized by rule 11 without attempting to deal with
confrontations between suspects and law enforcement
agents, which involve problems of quite different di-
mensions. See, e.g., ALI Model Code of Pre-Arraign-
ment Procedure, art. 140 and §150.2(8) (Proposed Official
Draft, 1975) (latter section requires exclusion if ‘‘a law
enforcement officer induces any person to make a
statement by promising leniency’’). This change, it
must be emphasized, does not compel the conclusion
that statements made to law enforcement agents, espe-
cially when the agents purport to have authority to
bargain, are inevitably admissible. Rather, the point is
that such cases are not covered by the per se rule of
11(e)(6) and thus must be resolved by that body of law
dealing with police interrogations.

If there has been a plea of guilty later withdrawn or
a plea of nolo contendere, subdivision (e)(6)(C) makes
inadmissible statements made ‘‘in the course of any
proceedings under this rule’” regarding such pleas. This
includes, for example, admissions by the defendant
when he makes his plea in court pursuant to rule 11 and
also admissions made to provide the factual basis pur-
suant to subdivision (f). However, subdivision (e)(6)(C)
is not limited to statements made in court. If the court
were to defer its decision on a plea agreement pending
examination of the presentence report, as authorized
by subdivision (e)(2), statements made to the probation
officer in connection with the preparation of that re-
port would come within this provision.

This amendment is fully consistent with all recent
and major law reform efforts on this subject. ALI
Model Code of Pre-Arraignment Procedure §350.7 (Pro-
posed Official Draft, 1975), and ABA Standards Relating
to Pleas of Guilty §3.4 (Approved Draft, 1968) both pro-
vide:

Unless the defendant subsequently enters a plea of
guilty or nolo contendere which is not withdrawn,
the fact that the defendant or his counsel and the
prosecuting attorney engaged in plea discussions or
made a plea agreement should not be received in evi-
dence against or in favor of the defendant in any
criminal or civil action or administrative proceed-
ings.

The Commentary to the latter states:

The above standard is limited to discussions and
agreements with the prosecuting attorney. Some-
times defendants will indicate to the police their
willingness to bargain, and in such instances these
statements are sometimes admitted in court against
the defendant. State v. Christian, 245 S.W.2d 895
(Mo0.1952). If the police initiate this kind of discus-
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sion, this may have some bearing on the admissibil-
ity of the defendant’s statement. However, the policy
considerations relevant to this issue are better dealt
with in the context of standards governing in-custody
interrogation by the police.

Similarly, Unif.R.Crim.P. 441(d) (Approved Draft, 1974),
provides that except under limited circumstances ‘‘no
discussion between the parties or statement by the de-
fendant or his lawyer under this Rule,” i.e., the rule
providing ‘‘the parties may meet to discuss the possi-
bility of pretrial diversion * * * or of a plea agree-
ment,” are admissible. The amendment is likewise con-
sistent with the typical state provision on this subject;
see, e.g., I11.8.Ct. Rule 402(f).

The language of the amendment identifies with more
precision than the present language the necessary rela-
tionship between the statements and the plea or discus-
sion. See the dispute between the majority and concur-
ring opinions in United States v. Herman, 544 F.2d 791
(5th Cir. 1977), concerning the meanings and effect of
the phrases ‘‘connection to” and ‘‘relevant to’ in the
present rule. Moreover, by relating the statements to
‘‘plea discussions’ rather than ‘‘an offer to plead,” the
amendment ensures ‘‘that even an attempt to open plea
bargaining [is] covered under the same rule of inadmis-
sibility.” United States v. Brooks, 536 F.2d 1137 (6th Cir.
1976).

The last sentence of Rule 11(e)(6) is amended to pro-
vide a second exception to the general rule of non-
admissibility of the described statements. Under the
amendment, such a statement is also admissible ‘“‘in
any proceeding wherein another statement made in the
course of the same plea or plea discussions has been in-
troduced and the statement ought in fairness be consid-
ered contemporaneously with it.”” This change is nec-
essary so that, when evidence of statements made in
the course of or as a consequence of a certain plea or
plea discussions are introduced under circumstances
not prohibited by this rule (e.g., not ‘‘against’ the per-
son who made the plea), other statements relating to
the same plea or plea discussions may also be admitted
when relevant to the matter at issue. For example, if
a defendant upon a motion to dismiss a prosecution on
some ground were able to admit certain statements
made in aborted plea discussions in his favor, then
other relevant statements made in the same plea dis-
cussions should be admissible against the defendant in
the interest of determining the truth of the matter at
issue. The language of the amendment follows closely
that in Fed.R.Evid. 106, as the considerations involved
are very similar.

The phrase ‘‘in any civil or criminal proceeding’’ has
been moved from its present position, following the
word ‘‘against,” for purposes of clarity. An ambiguity
presently exists because the word ‘‘against’” may be
read as referring either to the kind of proceeding in
which the evidence is offered or the purpose for which
it is offered. The change makes it clear that the latter
construction is correct. No change is intended with re-
spect to provisions making evidence rules inapplicable
in certain situations. See, e.g., Fed.R.Evid. 104(a) and
1101(d).

Unlike ABA Standards Relating to Pleas of Guilty
§3.4 (Approved Draft, 1968), and ALI Model Code of Pre-
Arraignment Procedure §350.7 (Proposed Official Draft,
1975), rule 11(e)(6) does not also provide that the de-
scribed evidence is inadmissible “‘in favor of”’ the de-
fendant. This is not intended to suggest, however, that
such evidence will inevitably be admissible in the de-
fendant’s favor. Specifically, no disapproval is intended
of such decisions as United States v. Verdoorn, 528 F.2d
103 (8th Cir. 1976), holding that the trial judge properly
refused to permit the defendants to put into evidence
at their trial the fact the prosecution had attempted to
plea bargain with them, as ‘‘meaningful dialogue be-
tween the parties would, as a practical matter, be im-
possible if either party had to assume the risk that plea
offers would be admissible in evidence.”
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NOTES OF ADVISORY COMMITTEE ON RULES—1982
AMENDMENT

Note to Subdivision (c)(1). Subdivision (c)(1) has been
amended by specifying ‘‘the effect of any special parole
term’ as one of the matters about which a defendant
who has tendered a plea of guilty or nolo contendere is
to be advised by the court. This amendment does not
make any change in the law, as the courts are in agree-
ment that such advice is presently required by Rule 11.
See, e.g., Moore v. United States, 592 F.2d 753 (4th Cir.
1979); United States v. Eaton, 579 F.2d 1181 (10th Cir. 1978);
Richardson v. United States, 577 F.2d 447 (8th Cir. 1978);
United States v. Del Prete, 567 F.2d 928 (9th Cir. 1978);
United States v. Watson, 548 F.2d 1058 (D.C.Cir. 1977);
United States v. Crusco, 536 F.2d 21 (2d Cir. 1976); United
States v. Yazbeck, 524 F.2d 641 (1st Cir. 1975); United
States v. Wolak, 510 F.2d 164 (6th Cir. 1975). In United
States v. Timmreck, 441 U.S. 780 (1979), 99 S.Ct. 2085, 60
L.Ed.2d 634 (1979), the Supreme Court assumed that the
judge’s failure in that case to describe the mandatory
special parole term constituted ‘‘a failure to comply
with the formal requirements of the Rule.”

The purpose of the amendment is to draw more spe-
cific attention to the fact that advice concerning spe-
cial parole terms is a necessary part of Rule 11 proce-
dure. As noted in Moore v. United States, supra:

Special parole is a significant penalty. * * * Unlike
ordinary parole, which does not involve supervision
beyond the original prison term set by the court
and the violation of which cannot lead to confine-
ment beyond that sentence, special parole increases
the possible period of confinement. It entails the
possibility that a defendant may have to serve his
original sentence plus a substantial additional pe-
riod, without credit for time spent on parole. Expla-
nation of special parole in open court is therefore
essential to comply with the Rule’s mandate that
the defendant be informed of ‘‘the maximum pos-
sible penalty provided by law.”
As the aforecited cases indicate, in the absence of spec-
ification of the requirement in the rule it has some-
times happened that such advice has been inadvert-
ently omitted from Rule 11 warnings.

The amendment does not attempt to enumerate all of
the characteristics of the special parole term which the
judge ought to bring to the defendant’s attention.
Some flexibility in this respect must be preserved al-
though it is well to note that the unique characteris-
tics of this kind of parole are such that they may not
be readily perceived by laymen. Moore v. United States
supra, recommends that in an appropriate case the
judge

inform the defendant and determine that he under-
stands the following:

(1) that a special parole term will be added to any
prison sentence he receives;

(2) the minimum length of the special parole term
that must be imposed and the absence of a statu-
tory maximum;

(3) that special parole is entirely different from—
and in addition to—ordinary parole; and

(4) that if the special parole is violated, the de-
fendant can be returned to prison for the remainder
of his sentence and the full length of his special pa-
role term.

The amendment should not be read as meaning that
a failure to comply with this particular requirement
will inevitably entitle the defendant to relief. See
United States v. Timmreck, supra. Likewise, the amend-
ment makes no change in the existing law to the effect

that many aspects of traditional parole need not be
communicated to the defendant by the trial judge
under the umbrella of Rule 11. For example, a de-
fendant need not be advised of all conceivable con-
sequences such as when he may be considered for
parole or that, if he violates his parole, he will
again be imprisoned.
Bunker v. Wise, 550 F.2d 1155, 1158 (9th Cir. 1977).

Note to Subdivision (c)(4). The amendment to subdivi-

sion (c)(4) is intended to overcome the present conflict
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between the introductory language of subdivision (c),
which contemplates the advice being given ‘‘[blefore
accepting a plea of guilty or nolo contendere,” and thus
presumably after the plea has been tendered, and the
““if he pleads’ language of subdivision (c)(4) which sug-
gests the plea has not been tendered.

As noted by Judge Doyle in United States v. Sinagub,
468 F.Supp. 3563 (W.D.Wis.1979):

Taken literally, this wording of subsection (4) of
11(c) suggests that before eliciting any plea at an
arraignment, the court is required to insure that a
defendant understands that if he or she pleads
guilty or nolo contendere, the defendant will be
waiving the right to trial. Under subsection (3) of
11(c), however, there is no requirement that at this
pre-plea stage, the court must insure that the de-
fendant understands that he or she enjoys the right
to a trial and, at trial, the right to the assistance
of counsel, the right to confront and cross-examine
witnesses against him or her, and the right not to
be compelled to incriminate himself or herself. It
would be incongruous to require that at the pre-
plea stage the court insure that the defendant un-
derstands that if he enters a plea of guilty or nolo
contendere he will be waiving a right, the existence
and nature of which need not be explained until
after such a plea has been entered. I conclude that
the insertion of the words ‘‘that if he pleads guilty
or nolo contendere,” as they appear in subsection
(4) of 11(c), was an accident of draftsmanship which
occurred in the course of Congressional rewriting of
11(c) as it has been approved by the Supreme Court.
Those words are to be construed consistently with
the words ‘‘Before accepting a plea of guilty or nolo
contendere,” as they appear in the opening lan-
guage of 11(c), and consistently with the omission
of the words ‘‘that if he pleads’ from subsections
1), (2), and (3) of 11(c). That is, as they appear in
subsection (4) of 11(c), the words, ‘‘that if he pleads
guilty or nolo contendere” should be construed to
mean ‘‘that if his plea of guilty or nolo contendere
is accepted by the court.”
Although this is a very logical interpretation of the
present language, the amendment will avoid the neces-
sity to engage in such analysis in order to determine
the true meaning of subdivision (c)(4).

Note to Subdivision (c)(5). Subdivision (c)(5), in its
present form, may easily be read as contemplating that
in every case in which a plea of guilty or nolo con-
tendere is tendered, warnings must be given about the
possible use of defendant’s statements, obtained under
oath, on the record and in the presence of counsel, in
a later prosecution for perjury or false statement. The
language has prompted some courts to reach the re-
markable result that a defendant who pleads guilty or
nolo contendere without receiving those warnings must
be allowed to overturn his plea on appeal even though
he was never questioned under oath, on the record, in
the presence of counsel about the offense to which he
pleaded. United States v. Artis, No. 78-5012 (4th Cir.
March 12, 1979); United States v. Boone, 543 F.2d 1090 (4th
Cir. 1976). Compare United States v. Michaelson, 552 F.2d
472 (2d Cir. 1977) (failure to give subdivision (c)(5) warn-
ings not a basis for reversal, ‘“‘at least when, as here,
defendant was not put under oath before questioning
about his guilty plea’’). The present language of sub-
division (¢)(5) may also have contributed to the conclu-
sion, not otherwise supported by the rule, that ‘‘Rule 11
requires that the defendant be under oath for the en-
tirety of the proceedings’ conducted pursuant to that
rule and that failure to place the defendant under oath
would itself make necessary overturning the plea on
appeal. United States v. Aldridge, 5563 F.2d 922 (6th Cir.
1977).

When questioning of the kind described in subdivision
(c)(5) is not contemplated by the judge who is receiving
the plea, no purpose is served by giving the (¢)(56) warn-
ings, which in such circumstances can only confuse the
defendant and detract from the force of the other warn-
ings required by Rule 11. As correctly noted in United
States v. Sinagub, supra,



Page 57

subsection (5) of section (c¢c) of Rule 11 is quali-
tatively distinct from the other sections of the
Rule. It does not go to whether the plea is know-
ingly or voluntarily made, nor to whether the plea
should be accepted and judgment entered. Rather,
it does go to the possible consequences of an event
which may or may not occur during the course of
the arraignment hearing itself, namely, the admin-
istration of an oath to the defendant. Whether this
event is to occur is wholly within the control of the
presiding judge. If the event is not to occur, it is
pointless to inform the defendant of its conse-
quences. If a presiding judge intends that an oath
not be administered to a defendant during an ar-
raignment hearing, but alters that intention at
some point, only then would the need arise to in-
form the defendant of the possible consequences of
the administration of the oath.

The amendment to subdivision (c¢)(5) is intended to

make it clear that this is the case.

The amendment limits the circumstances in which
the warnings must be given, but does not change the
fact, as noted in Sinagub that these warnings are
“‘qualitatively distinct’ from the other advice required
by Rule 11(c). This being the case, a failure to give the
subdivision (c)(b) warnings even when the defendant
was questioned under oath, on the record and in the
presence of counsel would in no way affect the validity
of the defendant’s plea. Rather, this failure bears upon
the admissibility of defendant’s answers pursuant to
subdivision (e)(6) in a later prosecution for perjury or
false statement.

NOTES OF ADVISORY COMMITTEE ON RULES—1983
AMENDMENT

Note to Subdivision (a). There are many defenses, ob-
jections and requests which a defendant must ordi-
narily raise by pretrial motion. See, e.g., 18 U.S.C.
§3162(a)(2); Fed.R.Crim.P.12(b). Should that motion be
denied, interlocutory appeal of the ruling by the de-
fendant is seldom permitted. See United States v. Mac-
Donald, 435 U.S. 850 (1978) (defendant may not appeal
denial of his motion to dismiss based upon Sixth
Amendment speedy trial grounds); DiBella v. United
States, 369 U.S. 121 (1962) (defendant may not appeal de-
nial of pretrial motion to suppress evidence); compare
Abney v. United States, 431 U.S. 651 (1977) (interlocutory
appeal of denial of motion to dismiss on double jeop-
ardy grounds permissible). Moreover, should the de-
fendant thereafter plead guilty or nolo contendere, this
will usually foreclose later appeal with respect to de-
nial of the pretrial motion “When a criminal defendant
has solemnly admitted in open court that he is in fact
guilty of the offense with which he is charged, he may
not thereafter raise independent claims relating to the
deprivation of constitutional rights that occurred prior
to the entry of the guilty plea.”’ Tollett v. Henderson, 411
U.S. 258, (1973). Though a nolo plea differs from a guilty
plea in other respects, it is clear that it also con-
stitutes a waiver of all nonjurisdictional defects in a
manner equivalent to a guilty plea. Lott v. United
States, 367 U.S. 421 (1961).

As a consequence, a defendant who has lost one or
more pretrial motions will often go through an entire
trial simply to preserve the pretrial issues for later ap-
pellate review. This results in a waste of prosecutorial
and judicial resources, and causes delay in the trial of
other cases, contrary to the objectives underlying the
Speedy Trial Act of 1974, 18 U.S.C. §3161 et seq. These
unfortunate consequences may be avoided by the condi-
tional plea device expressly authorized by new subdivi-
sion (a)(2).

The development of procedures to avoid the necessity
for trials which are undertaken for the sole purpose of
preserving pretrial objections has been consistently fa-
vored by the commentators. See ABA Standards Relat-
ing to the Administration of Criminal Justice, standard
21-1.3(c) (2d ed. 1978); Model Code of Pre-Arraignment
Procedure §SS 290.1(4)(b) (1975); Uniform Rules of
Criminal Procedure, rule 444(d) (Approved Draft, 1974);
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1 C. Wright, Federal Practice and Procedure — Crimi-
nal §175 (1969); 3 W. LaFave, Search and Seizure §11.1
(1978). The Supreme Court has characterized the New
York practice, whereby appeals from suppression mo-
tions may be appealed notwithstanding a guilty plea,
as a ‘‘commendable effort to relieve the problem of con-
gested trial calendars in a manner that does not dimin-
ish the opportunity for the assertion of rights guaran-
teed by the Constitution.” Lefkowitz v. Newsome, 420
U.S. 283, 293 (1975). That Court has never discussed con-
ditional pleas as such, but has permitted without com-
ment a federal appeal on issues preserved by a condi-
tional plea. Jaben v. United States, 381 U.S. 214 (1965).

In the absence of specific authorization by statute or
rule for a conditional plea, the circuits have divided on
the permissibility of the practice. Two circuits have ac-
tually approved the entry of conditional pleas, United
States v. Burke, 517 F.2d 377 (2d Cir. 1975); United States
v. Moskow, 588 F.2d 882 (3d Cir. 1978); and two others
have praised the conditional plea concept, United States
v. Clark, 459 F.2d 977 (8th Cir. 1972); United States v. Dor-
sey, 449 F.2d 1104 (D.C.Cir. 1971). Three circuits have ex-
pressed the view that a conditional plea is logically in-
consistent and thus improper, United States v. Brown,
499 F.2d 829 (7th Cir. 1974); United States v. Sepe, 472 F.2d
784, aff’d en banc, 486 F.2d 1044 (5th Cir. 1973); United
States v. Cox, 464 F.2d 937 (6th Cir. 1972); three others
have determined only that conditional pleas are not
now authorized in the federal system, United States v.
Benson, 579 F.2d 508 (9th Cir. 1978); United States v.
Nooner, 565 F.2d 633 (10th Cir. 1977); United States v. Mat-
thews, 472 F.2d 1173 (4th Cir. 1973); while one circuit has
reserved judgment on the issue, United States v. Warwar,
478 F.2d 1183 (1st Cir. 1973). (At the state level, a few ju-
risdictions by statute allow appeal from denial of a mo-
tion to suppress notwithstanding a subsequent guilty
plea, Cal. Penal Code §1538.5(m); N.Y.Crim. Proc. Law
§710.20(1); Wis.Stat.Ann. §971.31(10), but in the absence
of such a provision the state courts are also in dis-
agreement as to whether a conditional plea is permis-
sible; see cases collected in Comment, 26 U.C.L.A.
L.Rev. 360, 373 (1978).)

The conditional plea procedure provided for in sub-
division (a)(2) will, as previously noted, serve to con-
serve prosecutorial and judicial resources and advance
speedy trial objectives. It will also produce much need-
ed uniformity in the federal system on this matter; see
United States v. Clark, supra, noting the split of author-
ity and urging resolution by statute or rule. Also, the
availability of a conditional plea under specified cir-
cumstances will aid in clarifying the fact that tradi-
tional, unqualified pleas do constitute a waiver of non-
jurisdictional defects. See United States v. Nooner, supra
(defendant sought appellate review of denial of pretrial
suppression motion, despite his prior unqualified guilty
plea, claiming the Second Circuit conditional plea
practice led him to believe a guilty plea did not bar ap-
peal of pretrial issues).

The obvious advantages of the conditional plea proce-
dure authorized by subdivision (a)(2) are not out-
weighed by any significant or compelling disadvan-
tages. As noted in Comment, supra, at 375: ‘“‘Four major
arguments have been raised by courts disapproving of
conditioned pleas. The objections are that the proce-
dure encourages a flood of appellate litigation, mili-
tates against achieving finality in the criminal process,
reduces effectiveness of appellate review due to the
lack of a full trial record, and forces decision on con-
stitutional questions that could otherwise be avoided
by invoking the harmless error doctrine.”” But, as con-
cluded therein, those ‘‘arguments do not withstand
close analysis.”” Ibid.

As for the first of those arguments, experience in
states which have permitted appeals of suppression mo-
tions notwithstanding a subsequent plea of guilty is
most relevant, as conditional pleas are likely to be
most common when the objective is to appeal that kind
of pretrial ruling. That experience has shown that the
number of appeals has not increased substantially. See
Comment, 9 Hous.L.Rev. 305, 315-19 (1971). The minimal
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added burden at the appellate level is certainly a small
price to pay for avoiding otherwise unnecessary trials.
As for the objection that conditional pleas conflict
with the government’s interest in achieving finality, it
is likewise without force. While it is true that the con-
ditional plea does not have the complete finality of the
traditional plea of guilty or nolo contendere because
‘“‘the essence of the agreement is that the legal guilt of
the defendant exists only if the prosecution’s case’ sur-
vives on appeal, the plea
continues to serve a partial state interest in final-
ity, however, by establishing admission of the de-
fendant’s factual guilt. The defendant stands guilty
and the proceedings come to an end if the reserved
issue is ultimately decided in the government’s
favor.

Comment, 26 U.C.L.A. L.Rev. 360, 378 (1978).

The claim that the lack of a full trial record pre-
cludes effective appellate review may on occasion be
relevant. Cf. United States v. MacDonald, supra (holding
interlocutory appeal not available for denial of defend-
ant’s pretrial motion to dismiss, on speedy trial
grounds, and noting that ‘‘most speedy trial claims
* % * are best considered only after the relevant facts
have been developed at trial’’). However, most of the
objections which would likely be raised by pretrial mo-
tion and preserved for appellate review by a conditional
plea are subject to appellate resolution without a trial
record. Certainly this is true as to the very common
motion to suppress evidence, as is indicated by the fact
that appellate courts presently decide such issues upon
interlocutory appeal by the government.

With respect to the objection that conditional pleas
circumvent application of the harmless error doctrine,
it must be acknowledged that ‘“‘[a]bsent a full trial
record, containing all the government’s evidence
against the defendant, invocation of the harmless error
rule is arguably impossible.” Comment, supra, at 380.
But, the harmless error standard with respect to con-
stitutional objections is sufficiently high, see Chapman
v. California, 386 U.S. 18 (1967), that relatively few appel-
late decisions result in affirmance upon that basis.
Thus it will only rarely be true that the conditional
plea device will cause an appellate court to consider
constitutional questions which could otherwise have
been avoided by invocation of the doctrine of harmless
error.

To the extent that these or related objections would
otherwise have some substance, they are overcome by
the provision in Rule 11(a)(2) that the defendant may
enter a conditional plea only ‘“‘with the approval of the
court and the consent of the government.”” (In this re-
spect, the rule adopts the practice now found in the
Second Circuit.) The requirement of approval by the
court is most appropriate, as it ensures, for example,
that the defendant is not allowed to take an appeal on
a matter which can only be fully developed by proceed-
ing to trial; cf. United States v. MacDonald, supra. As for
consent by the government, it will ensure that condi-
tional pleas will be allowed only when the decision of
the court of appeals will dispose of the case either by
allowing the plea to stand or by such action as compel-
ling dismissal of the indictment or suppressing essen-
tial evidence. Absent such circumstances, the condi-
tional plea might only serve to postpone the trial and
require the government to try the case after substan-
tial delay, during which time witnesses may be lost,
memories dimmed, and the offense grown so stale as to
lose jury appeal. The government is in a unique posi-
tion to determine whether the matter at issue would be
case-dispositive, and, as a party to the litigation,
should have an absolute right to refuse to consent to
potentially prejudicial delay. Although it was sug-
gested in United States v. Moskow, supra, that the gov-
ernment should have no right to prevent the entry of a
conditional plea because a defendant has no com-
parable right to block government appeal of a pretrial
ruling pursuant to 18 U.S.C. §3731, that analogy is un-
convincing. That statute requires the government to
certify that the appeal is not taken for purposes of
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delay. Moreover, where the pretrial ruling is case-dis-
positive, §3731 is the only mechanism by which the gov-
ernment can obtain appellate review, but a defendant
may always obtain review by pleading not guilty.

Unlike the state statutes cited earlier, Rule 11(a)(2) is
not limited to instances in which the pretrial ruling
the defendant wishes to appeal was in response to de-
fendant’s motion to suppress evidence. Though it may
be true that the conditional plea device will be most
commonly employed as to such rulings, the objectives
of the rule are well served by extending it to other pre-
trial rulings as well. See, e.g., ABA Standards, supra
(declaring the New York provision ‘‘should be enlarged
to include other pretrial defenses’); Uniform Rules of
Criminal Procedure, rule 444(d) (Approved Draft, 1974)
(‘“‘any pretrial motion which, if granted, would be dis-
positive of the case’).

The requirement that the conditional plea be made
by the defendant ‘‘reserving in writing the right to ap-
peal from the adverse determination of any specified
pretrial motion,” though extending beyond the Second
Circuit practice, will ensure careful attention to any
conditional plea. It will document that a particular
plea was in fact conditional, and will identify precisely
what pretrial issues have been preserved for appellate
review. By requiring this added step, it will be possible
to avoid entry of a conditional plea without the consid-
ered acquiescence of the government (see United States
v. Burke, supra, holding that failure of the government
to object to entry of a conditional plea constituted con-
sent) and post-plea claims by the defendant that his
plea should be deemed conditional merely because it
occurred after denial of his pretrial motions (see United
States v. Nooner, supra).

It must be emphasized that the only avenue of review
of the specified pretrial ruling permitted under a rule
11(a)(2) conditional plea is an appeal, which must be
brought in compliance with Fed.R.App.P. 4(b). Relief
via 28 U.S.C. §2255 is not available for this purpose.

The Supreme Court has held that certain kinds of
constitutional objections may be raised after a plea of
guilty. Menna v. New York, 423 U.S. 61 (1975) (double
jeopardy violation); Blackledge v. Perry, 417 U.S. 21
(1974) (due process violation by charge enhancement
following defendant’s exercise of right to trial de novo).
Subdivision 11(a)(2) has no application to such situa-
tions, and should not be interpreted as either broaden-
ing or narrowing the Menna-Blackledge doctrine or as
establishing procedures for its application.

Note to Subdivision (h). Subdivision (h) makes clear
that the harmless error rule of Rule 52(a) is applicable
to Rule 11. The provision does not, however, attempt to
define the meaning of ‘‘harmless error,”” which is left to
the case law. Prior to the amendments which took ef-
fect on Dec. 1, 1975, Rule 11 was very brief; it consisted
of but four sentences. The 1975 amendments increased
significantly the procedures which must be undertaken
when a defendant tenders a plea of guilty or nolo con-
tendere, but this change was warranted by the ‘‘two
principal objectives’ then identified in the Advisory
Committee Note: (1) ensuring that the defendant has
made an informed plea; and (2) ensuring that plea
agreements are brought out into the open in court. An
inevitable consequence of the 1975 amendments was
some increase in the risk that a trial judge, in a par-
ticular case, might inadvertently deviate to some de-
gree from the procedure which a very literal reading of
Rule 11 would appear to require.

This being so, it became more apparent than ever
that Rule 11 should not be given such a crabbed inter-
pretation that ceremony was exalted over substance.
As stated in United States v. Scarf, 5561 F.2d 1124 (8th Cir.
1977), concerning amended Rule 11: “It is a salutary
rule, and district courts are required to act in substan-
tial compliance with it although * * * ritualistic com-
pliance is not required.” As similarly pointed out in
United States v. Saft, 5568 F.2d 1073 (2d Cir. 1977),

the Rule does note say that compliance can be
achieved only by reading the specified items in haec
verba. Congress meant to strip district judges of
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freedom to decide what they must explain to a de-
fendant who wishes to plead guilty, not to tell them
precisely how to perform this important task in the
great variety of cases that would come before them.
While a judge who contents himself with literal ap-
plication of the Rule will hardly be reversed, it can-
not be supposed that Congress preferred this to a
more meaningful explanation, provided that all the
specified elements were covered.

Two important points logically flow from these sound
observations. One concerns the matter of construing
Rule 11: it is not to be read as requiring a litany or
other ritual which can be carried out only by word-for-
word adherence to a set ‘‘script.”” The other, specifi-
cally addressed in new subdivision (h), is that even
when it may be concluded Rule 11 has not been com-
plied with in all respects, it does not inevitably follow
that the defendant’s plea of guilty or nolo contendere
is invalid and subject to being overturned by any reme-
dial device then available to the defendant.

Notwithstanding the declaration in Rule 52(a) that
“lalny error, defect, irregularity or variance which
does not affect substantial rights shall be disregarded,”’
there has existed for some years considerable disagree-
ment concerning the applicability of the harmless error
doctrine to Rule 11 violations. In large part, this is at-
tributable to uncertainty as to the continued vitality
and the reach of McCarthy v. United States, 394 U.S. 459
(1969). In McCarthy, involving a direct appeal from a
plea of guilty because of noncompliance with Rule 11,
the Court concluded

that prejudice inheres in a failure to comply with
Rule 11, for noncompliance deprives the defendant
of the Rule’s procedural safeguards, which are de-
signed to facilitate a more accurate determination
of the voluntariness of his plea. Our holding [is]
that a defendant whose plea has been accepted in
violation of Rule 11 should be afforded the oppor-
tunity to plead anew * * *,

McCarthy has been most frequently relied upon in
cases where, as in that case, the defendant sought relief
because of a Rule 11 violation by the avenue of direct
appeal. It has been held that in such circumstances a
defendant’s conviction must be reversed whenever the
““district court accepts his guilty plea without fully ad-
hering to the procedure provided for in Rule 11,”” United
States v. Boone, 543 F.2d 1090 (4th Cir. 1976), and that in
this context any reliance by the government on the
Rule 52(a) harmless error concept ‘must be rejected.”
United States v. Journet, 544 F.2d 633 (2d Cir. 1976). On the
other hand, decisions are to be found taking a harmless
error approach on direct appeal where it appeared the
nature and extent of the deviation from Rule 11 was
such that it could not have had any impact on the de-
fendant’s decision to plead or the fairness in now hold-
ing him to his plea. United States v. Peters, No. 77-1700
(4th Cir., Dec. 22, 1978) (where judge failed to comply
fully with Rule 11(c)(1), in that defendant not correctly
advised of maximum years of special parole term but
was told it is at least 3 years, and defendant thereafter
sentenced to 15 years plus 3-year special parole term,
government’s motion for summary affirmance granted,
as ‘‘the error was harmless’’); United States v. Coronado,
554 F.2d 166 (5th Cir. 1977) (court first holds that charge
of conspiracy requires some explanation of what con-
spiracy means to comply with Rule 11(c)(1), but then
finds no reversible error ‘‘because the rule 11 proceed-
ing on its face discloses, despite the trial court’s failure
sufficiently to make the required explicitation of the
charges, that Coronado understood them’’).

But this conflict has not been limited to cases involv-
ing nothing more than a direct appeal following defend-
ant’s plea. For example, another type of case is that in
which the defendant has based a post-sentence motion
to withdraw his plea on a Rule 11 violation. Rule 32(d)
says that such a motion may be granted ‘‘to correct
manifest injustice,”” and some courts have relied upon
this latter provision in holding that post-sentence plea
withdrawal need not be permitted merely because Rule
11 was not fully complied with and that instead the dis-
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trict court should hold an evidentiary hearing to deter-
mine ‘‘whether manifest injustice will result if the con-
viction based on the guilty plea is permitted to stand.”
United States v. Scarf, 551 F.2d 1124 (8th Cir. 1977). Oth-
ers, however, have held that McCarthy applies and pre-
vails over the language of Rule 32(d), so that ‘‘a failure
to scrupulously comply with Rule 11 will invalidate a
plea without a showing of manifest injustice.”” United
States v. Cantor, 469 F.2d 435 (3d Cir. 1972).

Disagreement has also existed in the context of col-
lateral attack upon pleas pursuant to 28 U.S.C. §2255.
On the one hand, it has been concluded that ‘‘[n]ot
every violation of Rule 11 requires that the plea be set
aside” in a §22565 proceeding, and that ‘‘a guilty plea
will be set aside on collateral attack only where to not
do so would result in a miscarriage of justice, or where
there exists exceptional circumstances justifying such
relief.”” Evers v. United States, 579 F.2d 71 (10th Cir. 1978).
The contrary view was that McCarthy governed in § 2255
proceedings because ‘‘the Supreme Court hinted at no
exceptions to its policy of strict enforcement of Rule
11.” Timmreck v. United States, 577 F.2d 377 (6th Cir.
1978). But a unanimous Supreme Court resolved this
conflict in United States v. Timmreck, 441 U.S. 780 (1979),
where the Court concluded that the reasoning of Hill v.
United States, 368 U.S. 424 (1962) (ruling a collateral at-
tack could not be predicated on a violation of Rule
32(a))

is equally applicable to a formal violation of Rule

11.* * %

Indeed, if anything, this case may be a stronger one
for foreclosing collateral relief than the Hill case. For
the concern with finality served by the limitation on
collateral attack has special force with respect to
convictions based on guilty pleas.

“Every inroad on the concept of finality under-
mines confidence in the integrity of our procedures;
and, by increasing the volume of judicial work, in-
evitably delays and impairs the orderly administra-
tion of justice. The impact is greatest when new
grounds for setting aside guilty pleas are approved
because the vast majority of criminal convictions
result from such pleas. Moreover, the concern that
unfair procedures may have resulted in the convic-
tion of an innocent defendant is only rarely raised
by a petition to set aside a guilty plea.”

This interest in finality is strongest in the collateral
attack context the Court was dealing with in Timmreck,
which explains why the Court there adopted the Hill re-
quirement that in a §2255 proceeding the rule violation
must amount to ‘“‘a fundamental defect which inher-
ently results in a complete miscarriage of justice” or
‘‘an omission inconsistent with the rudimentary de-
mands of fair procedure.” The interest in finality of
guilty pleas described in Timmreck is of somewhat lesser
weight when a direct appeal is involved (so that the Hill
standard is obviously inappropriate in that setting),
but yet is sufficiently compelling to make unsound the
proposition that reversal is required even where it is
apparent that the Rule 11 violation was of the harmless
error variety.

Though the McCarthy per se rule may have been justi-
fied at the time and in the circumstances which ob-
tained when the plea in that case was taken, this is no
longer the case. For one thing, it is important to recall
that McCarthy dealt only with the much simpler pre-
1975 version of Rule 11, which required only a brief pro-
cedure during which the chances of a minor, insignifi-
cant and inadvertent deviation were relatively slight.
This means that the chances of a truly harmless error
(which was not involved in McCarthy in any event, as
the judge made no inquiry into the defendant’s under-
standing of the nature of the charge, and the govern-
ment had presented only the extreme argument that a
court ‘‘could properly assume that petitioner was enter-
ing that plea with a complete understanding of the
charge against him’ merely from the fact he had stated
he desired to plead guilty) are much greater under
present Rule 11 than under the version before the Court
in McCarthy. It also means that the more elaborate and
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lengthy procedures of present Rule 11, again as com-
pared with the version applied in McCarthy, make it
more apparent than ever that a guilty plea is not ‘“‘a
mere gesture, a temporary and meaningless formality
reversible at the defendant’s whim,” but rather ‘“‘a
grave and solemn act,” which is ‘accepted only with
care and discernment.’”’ United States v. Barker, 514 F.2d
208 (D.C.Cir.1975), quoting from Brady v. United States,
397 U.S. 742 (1970). A plea of that character should not
be overturned, even on direct appeal, when there has
been a minor and technical violation of Rule 11 which
amounts to harmless error.

Secondly, while McCarthy involved a situation in
which the defendant’s plea of guilty was before the
court of appeals on direct appeal, the Supreme Court
appears to have been primarily concerned with §2255-
type cases, for the Court referred exclusively to cases
of that kind in the course of concluding that a per se
rule was justified as to Rule 11 violations because of
“‘the difficulty of achieving [rule 11’s] purposes through
a post-conviction voluntariness hearing.”” But that rea-
soning has now been substantially undercut by United
States v. Timmreck, supra, for the Court there concluded
§2255 relief ‘‘is not available when all that is shown is
a failure to comply with the formal requirements of the
Rule,” at least absent ‘‘other aggravating circum-
stances,” which presumably could often only be devel-
oped in the course of a later evidentiary hearing.

Although all of the aforementioned considerations
support the policy expressed in new subdivision (h), the
Advisory Committee does wish to emphasize two im-
portant cautionary notes. The first is that subdivision
(h) should not be read as supporting extreme or specula-
tive harmless error claims or as, in effect, nullifying
important Rule 11 safeguards. There would not be
harmless error under subdivision (h) where, for exam-
ple, as in McCarthy, there had been absolutely no in-
quiry by the judge into defendant’s understanding of
the nature of the charge and the harmless error claim
of the government rests upon nothing more than the
assertion that it may be ‘“‘assumed’” defendant pos-
sessed such understanding merely because he expressed
a desire to plead guilty. Likewise, it would not be
harmless error if the trial judge totally abdicated to
the prosecutor the responsibility for giving to the de-
fendant the various Rule 11 warnings, as this ‘‘results
in the creation of an atmosphere of subtle coercion
that clearly contravenes the policy behind Rule 11.”
United States v. Crook, 526 F.2d 708 (5th Cir. 1976).

Indeed, it is fair to say that the kinds of Rule 11 vio-
lations which might be found to constitute harmless
error upon direct appeal are fairly limited, as in such
instances the matter ‘“‘must be resolved solely on the
basis of the Rule 11 transcript’” and the other portions
(e.g., sentencing hearing) of the limited record made in
such cases. United States v. Coronado, supra. Illustrative
are: where the judge’s compliance with subdivision
(c)(1) was not absolutely complete, in that some essen-
tial element of the crime was not mentioned, but the
defendant’s responses clearly indicate his awareness of
that element, see United States v. Coronado, supra;
where the judge’s compliance with subdivision (c)(2)
was erroneous in part in that the judge understated the
maximum penalty somewhat, but the penalty actually
imposed did not exceed that indicated in the warnings,
see United States v. Peters, supra; and where the judge
completely failed to comply with subdivision (c¢)(5),
which of course has no bearing on the validity of the
plea itself, cf. United States v. Sinagub, supra.

The second cautionary note is that subdivision (h)
should not be read as an invitation to trial judges to
take a more casual approach to Rule 11 proceedings. It
is still true, as the Supreme Court pointed out in
McCarthy, that thoughtful and careful compliance with
Rule 11 best serves the cause of fair and efficient ad-
ministration of criminal justice, as it

will help reduce the great waste of judicial re-
sources required to process the frivolous attacks on
guilty plea convictions that are encouraged, and
are more difficult to dispose of, when the original
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record is inadequate. It is, therefore, not too much
to require that, before sentencing defendants to
years of imprisonment, district judges take the few
minutes necessary to inform them of their rights
and to determine whether they understand the ac-
tion they are taking.

Subdivision (h) makes no change in the responsibilities

of the judge at Rule 11 proceedings, but instead merely

rejects the extreme sanction of automatic reversal.

It must also be emphasized that a harmless error pro-
vision has been added to Rule 11 because some courts
have read McCarthy as meaning that the general harm-
less error provision in Rule 52(a) cannot be utilized
with respect to Rule 11 proceedings. Thus, the addition
of subdivision (h) should not be read as suggesting that
Rule 52(a) does not apply in other circumstances be-
cause of the absence of a provision comparable to sub-
division (h) attached to other rules.

NOTES OF ADVISORY COMMITTEE ON RULES—1985
AMENDMENT

Note to Subdivision (c)(1). Section 5 of the Victim and
Witness Protection Act of 1982, Pub. L. No. 97-291, 96
Stat. 1248 (1982), adds 18 U.S.C. §3579, providing that
when sentencing a defendant convicted of a Title 18 of-
fense or of violating various subsections of the Federal
Aviation Act of 1958, the court ‘‘may order, in addition
to or in lieu of any other penalty authorized by law,
that the defendant make restitution to any victim of
the offense.”” Under this law restitution is favored; if
the court ‘‘does not order restitution, or orders only
partial restitution, . .. the court shall state on the
record the reasons therefor.” Because this restitution
is deemed an aspect of the defendant’s sentence, S.
Rept. No. 97-532, 97th Cong., 2d Sess., 30-33 (1982), it is
a matter about which a defendant tendering a plea of
guilty or nolo contendere should be advised.

Because this new legislation contemplates that the
amount of the restitution to be ordered will be ascer-
tained later in the sentencing process, this amendment
to Rule 11(c)(1) merely requires that the defendant be
told of the court’s power to order restitution. The exact
amount or upper limit cannot and need not be stated at
the time of the plea. Failure of a court to advise a de-
fendant of the possibility of a restitution order would
constitute harmless error under subdivision (h) if no
restitution were thereafter ordered.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1989
AMENDMENT

The amendment mandates that the district court in-
form a defendant that the court is required to consider
any applicable guidelines but may depart from them
under some circumstances. This requirement assures
that the existence of guidelines will be known to a de-
fendant before a plea of guilty or nolo contendere is ac-
cepted. Since it will be impracticable, if not impos-
sible, to know which guidelines will be relevant prior
to the formulation of a presentence report and resolu-
tion of disputed facts, the amendment does not require
the court to specify which guidelines will be important
or which grounds for departure might prove to be sig-
nificant. The advice that the court is required to give
cannot guarantee that a defendant who pleads guilty
will not later claim a lack of understanding as to the
importance of guidelines at the time of the plea. No ad-
vice is likely to serve as a complete protection against
post-plea claims of ignorance or confusion. By giving
the advice, the court places the defendant and defense
counsel on notice of the importance that guidelines
may play in sentencing and of the possibility of a de-
parture from those guidelines. A defendant represented
by competent counsel will be in a position to enter an
intelligent plea.



Page 61

The amended rule does not limit the district court’s
discretion to engage in a more extended colloquy with
the defendant in order to impart additional informa-
tion about sentencing guidelines or to inquire into the
defendant’s knowledge concerning guidelines. The
amended rule sets forth only the minimum advice that
must be provided to the defendant by the court.

COMMITTEE NOTES ON RULES—1999 AMENDMENT

Subdivision (a). The amendment deletes use of the
term ‘‘corporation” and substitutes in its place the
term ‘‘organization,” with a reference to the definition
of that term in 18 U.S.C. §18.

Subdivision (c¢)(6). Rule 11(c) has been amended spe-
cifically to reflect the increasing practice of including
provisions in plea agreements which require the defend-
ant to waive certain appellate rights. The increased use
of such provisions is due in part to the increasing num-
ber of direct appeals and collateral reviews challenging
sentencing decisions. Given the increased use of such
provisions, the Committee believed it was important to
insure that first, a complete record exists regarding
any waiver provisions, and second, that the waiver was
voluntarily and knowingly made by the defendant. Al-
though a number of federal courts have approved the
ability of a defendant to enter into such waiver agree-
ments, the Committee takes no position on the under-
lying validity of such waivers.

Subdivision (e). Amendments have been made to Rule
11(e)(1)(B) and (C) to reflect the impact of the Sentenc-
ing Guidelines on guilty pleas. Although Rule 11 is gen-
erally silent on the subject, it has become clear that
the courts have struggled with the subject of guideline
sentencing vis a vis plea agreements, entry and timing
of guilty pleas, and the ability of the defendant to
withdraw a plea of guilty. The amendments are in-
tended to address two specific issues.

First, both subdivisions (e)(1)(B) and (e)(1)(C) have
been amended to recognize that a plea agreement may
specifically address not only what amounts to an ap-
propriate sentence, but also a sentencing guideline, a
sentencing factor, or a policy statement accompanying
a sentencing guideline or factor. Under an (e)(1)(B)
agreement, the government, as before, simply agrees to
make a recommendation to the court, or agrees not to
oppose a defense request concerning a particular sen-
tence or consideration of a sentencing guideline, factor,
or policy statement. The amendment makes it clear
that this type of agreement is not binding on the court.
Second, under an (e)(1)(C) agreement, the government
and defense have actually agreed on what amounts to
an appropriate sentence or have agreed to one of the
specified components. The amendment also makes it
clear that this agreement is binding on the court once
the court accepts it. As is the situation under the cur-
rent Rule, the court retains absolute discretion wheth-
er to accept a plea agreement.

GAP Report—Rule 11. The Committee made no
changes to the published draft amendments to Rule 11.
But it did add language to the Committee Note which
reflects the view that the amendment is not intended
to signal its approval of the underlying practice of in-
cluding waiver provisions in pretrial agreements.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 11 has been amended and reor-
ganized as part of the general restyling of the Criminal
Rules to make them more easily understood and to
make style and terminology consistent throughout the
rules. These changes are intended to be stylistic only,
except as noted below.

Amended Rule 11(b)(1) requires the court to apprise
the defendant of his or her rights before accepting a
plea of guilty or nolo contendere. The Committee de-
termined to expand upon the incomplete listing in the
current rule of the elements of the ‘“‘maximum possible
penalty” and any ‘“‘mandatory minimum’ penalty to
include advice as to the maximum or minimum term of
imprisonment, forfeiture, fine, and special assessment,
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in addition to the two types of maximum and minimum
penalties presently enumerated: restitution and super-
vised release. The outmoded reference to a term of
‘‘special parole’’ has been eliminated.

Amended Rule 11(b)(2), formerly Rule 11(d), covers
the issue of determining that the plea is voluntary, and
not the result of force, threats, or promises (other than
those in a plea agreement). The reference to an inquiry
in current Rule 11(d) whether the plea has resulted
from plea discussions with the government has been de-
leted. That reference, which was often a source of con-
fusion to defendants who were clearly pleading guilty
as part of a plea agreement with the government, was
considered unnecessary.

Rule 11(c)(1)(A) includes a change, which recognizes a
common type of plea agreement—that the government
will ‘“‘not bring’’ other charges.

The Committee considered whether to address the
practice in some courts of using judges to facilitate
plea agreements. The current rule states that ‘‘the
court shall not participate in any discussions between
the parties concerning such plea agreement.” Some
courts apparently believe that that language acts as a
limitation only upon the judge taking the defendant’s
plea and thus permits other judges to serve as facili-
tators for reaching a plea agreement between the gov-
ernment and the defendant. See, e.g., United States v.
Torres, 999 F.2d 376, 378 (9th Cir. 1993) (noting practice
and concluding that presiding judge had not partici-
pated in a plea agreement that had resulted from dis-
cussions involving another judge). The Committee de-
cided to leave the Rule as it is with the understanding
that doing so was in no way intended either to approve
or disapprove the existing law interpreting that provi-
sion.

Amended Rules 11(c)(3) to (5) address the topics of
consideration, acceptance, and rejection of a plea
agreement. The amendments are not intended to make
any change in practice. The topics are discussed sepa-
rately because in the past there has been some question
about the possible interplay between the court’s con-
sideration of the guilty plea in conjunction with a plea
agreement and sentencing and the ability of the de-
fendant to withdraw a plea. See United States v. Hyde,
520 U.S. 670 (1997) (holding that plea and plea agreement
need not be accepted or rejected as a single unit;
‘“‘guilty pleas can be accepted while plea agreements
are deferred, and the acceptance of the two can be sepa-
rated in time.”’). Similarly, the Committee decided to
more clearly spell out in Rule 11(d) and 11(e) the ability
of the defendant to withdraw a plea. See United States v.
Hyde, supra.

Amended Rule 11(e) is a new provision, taken from
current Rule 32(e), that addresses the finality of a
guilty or nolo contendere plea after the court imposes
sentence. The provision makes it clear that it is not
possible for a defendant to withdraw a plea after sen-
tence is imposed.

The reference to a ‘“‘motion under 28 U.S.C. §2255” has
been changed to the broader term ‘‘collateral attack”
to recognize that in some instances a court may grant
collateral relief under provisions other than §2255. See
United States v. Jeffers, 234 F.3d 277 (5th Cir. 2000) (peti-
tion under §2241 may be appropriate where remedy
under §2255 is ineffective or inadequate).

Currently, Rule 11(e)(5) requires that unless good
cause is shown, the parties are to give pretrial notice
to the court that a plea agreement exists. That provi-
sion has been deleted. First, the Committee believed
that although the provision was originally drafted to
assist judges, under current practice few counsel would
risk the consequences in the ordinary case of not in-
forming the court that an agreement exists. Secondly,
the Committee was concerned that there might be rare
cases where the parties might agree that informing the
court of the existence of an agreement might endanger
a defendant or compromise an ongoing investigation in
a related case. In the end, the Committee believed that,
on balance, it would be preferable to remove the provi-
sion and reduce the risk of pretrial disclosure.
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Finally, revised Rule 11(f), which addresses the issue
of admissibility or inadmissibility of pleas and state-
ments made during the plea inquiry, cross references
Federal Rule of Evidence 410.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

Subdivision (b)(1)(M). The amendment conforms Rule
11 to the Supreme Court’s decision in United States v.
Booker, 543 U.S. 220 (2005). Booker held that the provi-
sion of the federal sentencing statute that makes the
Guidelines mandatory, 18 U.S.C. §3553(b)(1), violates the
Sixth Amendment right to jury trial. With this provi-
sion severed and excised, the Court held, the Sentenc-
ing Reform Act ‘‘makes the Guidelines effectively advi-
sory,” and ‘‘requires a sentencing court to consider
Guidelines ranges, see 18 U.S.C.A. §3553(a)(4) (Supp.
2004), but it permits the court to tailor the sentence in
light of other statutory concerns as well, see §3553(a)
(Supp. 2004).” Id. at 245-46. Rule 11(b)(M) incorporates
this analysis into the information provided to the de-
fendant at the time of a plea of guilty or nolo con-
tendere.

Changes Made to Proposed Amendment Released for Pub-
lic Comment. No changes were made to the text of the
proposed amendment as released for public comment.
One change was made to the Committee note. The ref-
erence to the Fifth Amendment was deleted from the
description of the Supreme Court’s decision in Booker.

COMMITTEE NOTES ON RULES—2013 AMENDMENT

Subdivision (b)(1)(O). The amendment requires the
court to include a general statement that there may be
immigration consequences of conviction in the advice
provided to the defendant before the court accepts a
plea of guilty or nolo contendere.

For a defendant who is not a citizen of the United
States, a criminal conviction may lead to removal, ex-
clusion, and the inability to become a citizen. In
Padilla v. Kentucky, 130 S.Ct. 1473 (2010), the Supreme
Court held that a defense attorney’s failure to advise
the defendant concerning the risk of deportation fell
below the objective standard of reasonable professional
assistance guaranteed by the Sixth Amendment.

The amendment mandates a generic warning, not spe-
cific advice concerning the defendant’s individual situ-
ation. Judges in many districts already include a warn-
ing about immigration consequences in the plea col-
loquy, and the amendment adopts this practice as good
policy. The Committee concluded that the most effec-
tive and efficient method of conveying this information
is to provide it to every defendant, without attempting
to determine the defendant’s citizenship.

Changes Made After Publication and Comment. The
Committee Note was revised to make it clear that the
court is to give a general statement that there may be
immigration consequences, not specific advice concern-
ing a defendant’s individual situation.

REFERENCES IN TEXT
The Federal Rules of Evidence, referred to in subd.

(f), are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

AMENDMENT BY PUBLIC LAW

1988—Subd. (c)(1). Pub. L. 100-690 inserted ‘‘or term of
supervised release’’ after ‘‘special parole term”’.

1975—Pub. L. 94-64 amended subds. (c) and (e)(1)-(4),
(6) generally.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment of subd. (e)(6) of this rule by order of the
United States Supreme Court of Apr. 30, 1979, effective
Dec. 1, 1980, see section 1(1) of Pub. L. 96-42, July 31,
1979, 93 Stat. 326, set out as a note under section 2074 of
Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS

Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974, and the
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amendments of this rule made by section 3 of Pub. L.
94-64, effective Dec. 1, 1975, except with respect to the
amendment adding subd. (e)(6) of this rule, effective
Aug. 1, 1975, see section 2 of Pub. L. 94-64, set out as a
note under rule 4 of these rules.

Rule 12. Pleadings and Pretrial Motions

(a) PLEADINGS. The pleadings in a criminal
proceeding are the indictment, the information,
and the pleas of not guilty, guilty, and nolo con-
tendere.

(b) PRETRIAL MOTIONS.

(1) In General. Rule 47 applies to a pretrial
motion.

(2) Motions That May Be Made Before Trial. A
party may raise by pretrial motion any de-
fense, objection, or request that the court can
determine without a trial of the general issue.

(3) Motions That Must Be Made Before Trial.
The following must be raised before trial:

(A) a motion alleging a defect in institut-
ing the prosecution;

(B) a motion alleging a defect in the in-
dictment or information—but at any time
while the case is pending, the court may
hear a claim that the indictment or informa-
tion fails to invoke the court’s jurisdiction
or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.

(4) Notice of the Government’s Intent to Use
Evidence.

(A) At the Govermment’s Discretion. At the
arraignment or as soon afterward as prac-
ticable, the government may notify the de-
fendant of its intent to use specified evi-
dence at trial in order to afford the defend-
ant an opportunity to object before trial
under Rule 12(b)(3)(C).

(B) At the Defendant’s Request. At the ar-
raignment or as soon afterward as prac-
ticable, the defendant may, in order to have
an opportunity to move to suppress evidence
under Rule 12(b)(3)(C), request notice of the
government’s intent to use (in its evidence-
in-chief at trial) any evidence that the de-
fendant may be entitled to discover under
Rule 16.

(c) MOTION DEADLINE. The court may, at the
arraignment or as soon afterward as practicable,
set a deadline for the parties to make pretrial
motions and may also schedule a motion hear-
ing.

(d) RULING ON A MOTION. The court must de-
cide every pretrial motion before trial unless it
finds good cause to defer a ruling. The court
must not defer ruling on a pretrial motion if the
deferral will adversely affect a party’s right to
appeal. When factual issues are involved in de-
ciding a motion, the court must state its essen-
tial findings on the record.

(e) WAIVER OF A DEFENSE, OBJECTION, OR RE-
QUEST. A party waives any Rule 12(b)(3) defense,
objection, or request not raised by the deadline
the court sets under Rule 12(c) or by any exten-
sion the court provides. For good cause, the
court may grant relief from the waiver.

(f) RECORDING THE PROCEEDINGS. All proceed-
ings at a motion hearing, including any findings
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