Rule 12

Finally, revised Rule 11(f), which addresses the issue
of admissibility or inadmissibility of pleas and state-
ments made during the plea inquiry, cross references
Federal Rule of Evidence 410.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

Subdivision (b)(1)(M). The amendment conforms Rule
11 to the Supreme Court’s decision in United States v.
Booker, 543 U.S. 220 (2005). Booker held that the provi-
sion of the federal sentencing statute that makes the
Guidelines mandatory, 18 U.S.C. §3553(b)(1), violates the
Sixth Amendment right to jury trial. With this provi-
sion severed and excised, the Court held, the Sentenc-
ing Reform Act ‘‘makes the Guidelines effectively advi-
sory,” and ‘‘requires a sentencing court to consider
Guidelines ranges, see 18 U.S.C.A. §3553(a)(4) (Supp.
2004), but it permits the court to tailor the sentence in
light of other statutory concerns as well, see §3553(a)
(Supp. 2004).” Id. at 245-46. Rule 11(b)(M) incorporates
this analysis into the information provided to the de-
fendant at the time of a plea of guilty or nolo con-
tendere.

Changes Made to Proposed Amendment Released for Pub-
lic Comment. No changes were made to the text of the
proposed amendment as released for public comment.
One change was made to the Committee note. The ref-
erence to the Fifth Amendment was deleted from the
description of the Supreme Court’s decision in Booker.

COMMITTEE NOTES ON RULES—2013 AMENDMENT

Subdivision (b)(1)(O). The amendment requires the
court to include a general statement that there may be
immigration consequences of conviction in the advice
provided to the defendant before the court accepts a
plea of guilty or nolo contendere.

For a defendant who is not a citizen of the United
States, a criminal conviction may lead to removal, ex-
clusion, and the inability to become a citizen. In
Padilla v. Kentucky, 130 S.Ct. 1473 (2010), the Supreme
Court held that a defense attorney’s failure to advise
the defendant concerning the risk of deportation fell
below the objective standard of reasonable professional
assistance guaranteed by the Sixth Amendment.

The amendment mandates a generic warning, not spe-
cific advice concerning the defendant’s individual situ-
ation. Judges in many districts already include a warn-
ing about immigration consequences in the plea col-
loquy, and the amendment adopts this practice as good
policy. The Committee concluded that the most effec-
tive and efficient method of conveying this information
is to provide it to every defendant, without attempting
to determine the defendant’s citizenship.

Changes Made After Publication and Comment. The
Committee Note was revised to make it clear that the
court is to give a general statement that there may be
immigration consequences, not specific advice concern-
ing a defendant’s individual situation.

REFERENCES IN TEXT
The Federal Rules of Evidence, referred to in subd.

(f), are set out in the Appendix to Title 28, Judiciary
and Judicial Procedure.

AMENDMENT BY PUBLIC LAW

1988—Subd. (c)(1). Pub. L. 100-690 inserted ‘‘or term of
supervised release’’ after ‘‘special parole term”’.

1975—Pub. L. 94-64 amended subds. (c) and (e)(1)-(4),
(6) generally.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment of subd. (e)(6) of this rule by order of the
United States Supreme Court of Apr. 30, 1979, effective
Dec. 1, 1980, see section 1(1) of Pub. L. 96-42, July 31,
1979, 93 Stat. 326, set out as a note under section 2074 of
Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS

Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974, and the
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amendments of this rule made by section 3 of Pub. L.
94-64, effective Dec. 1, 1975, except with respect to the
amendment adding subd. (e)(6) of this rule, effective
Aug. 1, 1975, see section 2 of Pub. L. 94-64, set out as a
note under rule 4 of these rules.

Rule 12. Pleadings and Pretrial Motions

(a) PLEADINGS. The pleadings in a criminal
proceeding are the indictment, the information,
and the pleas of not guilty, guilty, and nolo con-
tendere.

(b) PRETRIAL MOTIONS.

(1) In General. Rule 47 applies to a pretrial
motion.

(2) Motions That May Be Made Before Trial. A
party may raise by pretrial motion any de-
fense, objection, or request that the court can
determine without a trial of the general issue.

(3) Motions That Must Be Made Before Trial.
The following must be raised before trial:

(A) a motion alleging a defect in institut-
ing the prosecution;

(B) a motion alleging a defect in the in-
dictment or information—but at any time
while the case is pending, the court may
hear a claim that the indictment or informa-
tion fails to invoke the court’s jurisdiction
or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.

(4) Notice of the Government’s Intent to Use
Evidence.

(A) At the Govermment’s Discretion. At the
arraignment or as soon afterward as prac-
ticable, the government may notify the de-
fendant of its intent to use specified evi-
dence at trial in order to afford the defend-
ant an opportunity to object before trial
under Rule 12(b)(3)(C).

(B) At the Defendant’s Request. At the ar-
raignment or as soon afterward as prac-
ticable, the defendant may, in order to have
an opportunity to move to suppress evidence
under Rule 12(b)(3)(C), request notice of the
government’s intent to use (in its evidence-
in-chief at trial) any evidence that the de-
fendant may be entitled to discover under
Rule 16.

(c) MOTION DEADLINE. The court may, at the
arraignment or as soon afterward as practicable,
set a deadline for the parties to make pretrial
motions and may also schedule a motion hear-
ing.

(d) RULING ON A MOTION. The court must de-
cide every pretrial motion before trial unless it
finds good cause to defer a ruling. The court
must not defer ruling on a pretrial motion if the
deferral will adversely affect a party’s right to
appeal. When factual issues are involved in de-
ciding a motion, the court must state its essen-
tial findings on the record.

(e) WAIVER OF A DEFENSE, OBJECTION, OR RE-
QUEST. A party waives any Rule 12(b)(3) defense,
objection, or request not raised by the deadline
the court sets under Rule 12(c) or by any exten-
sion the court provides. For good cause, the
court may grant relief from the waiver.

(f) RECORDING THE PROCEEDINGS. All proceed-
ings at a motion hearing, including any findings
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of fact and conclusions of law made orally by
the court, must be recorded by a court reporter
or a suitable recording device.

(g) DEFENDANT’S CONTINUED CUSTODY OR RE-
LEASE STATUS. If the court grants a motion to
dismiss based on a defect in instituting the
prosecution, in the indictment, or in the infor-
mation, it may order the defendant to be re-
leased or detained under 18 U.S.C. §3142 for a
specified time until a new indictment or infor-
mation is filed. This rule does not affect any
federal statutory period of limitations.

(h) PRODUCING STATEMENTS AT A SUPPRESSION
HEARING. Rule 26.2 applies at a suppression hear-
ing under Rule 12(b)(3)(C). At a suppression hear-
ing, a law enforcement officer is considered a
government witness.

(As amended Apr. 22, 1974, eff. Dec. 1, 1975; Pub.
L. 94-64, §3(11), (12), July 31, 1975, 89 Stat. 372;
Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 9, 1987, eff.
Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr.
29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. This rule abolishes pleas to
the jurisdiction, pleas in abatement, demurrers, special
pleas in bar, and motions to quash. A motion to dismiss
or for other appropriate relief is substituted for the
purpose of raising all defenses and objections here-
tofore interposed in any of the foregoing modes. ‘“This
should result in a reduction of opportunities for dila-
tory tactics and, at the same time, relieve the defense
of embarrassment. Many competent practitioners have
been baffled and mystified by the distinctions between
pleas in abatement, pleas in bar, demurrers, and mo-
tions to quash, and have, at times, found difficulty in
determining which of these should be invoked.”” Homer
Cummings, 29 A.B.A.Jour. 655. See also, Medalie, 4 Law-
yers Guild R. (3)1, 4.

2. A similar change was introduced by the Federal
Rules of Civil Procedure (Rule 7(a)) which has proven
successful. It is also proposed by the A.L.I. Code of
Criminal Procedure (Sec. 209).

Note to Subdivision (b)(1) and (2). These two para-
graphs classify into two groups all objections and de-
fenses to be interposed by motion prescribed by Rule
12(a). In one group are defenses and objections which
must be raised by motion, failure to do so constituting
a waiver. In the other group are defenses and objections
which at the defendant’s option may be raised by mo-
tion, failure to do so, however, not constituting a waiv-
er. (Cf. Rule 12 of Federal Rules of Civil Procedure [28
U.S.C., Appendix].)

In the first of these groups are included all defenses
and objections that are based on defects in the institu-
tion of the prosecution or in the indictment and infor-
mation, other than lack of jurisdiction or failure to
charge an offense. All such defenses and objections
must be included in a single motion. (Cf. Rule 12(g) of
Federal Rules of Civil Procedure [28 U.S.C., Appendix].)
Among the defenses and objections in this group are
the following: Illegal selection or organization of the
grand jury, disqualification of individual grand jurors,
presence of unauthorized persons in the grand jury
room, other irregularities in grand jury proceedings,
defects in indictment or information other than lack of
jurisdiction or failure to state an offense, etc. The pro-
vision that these defenses and objections are waived if
not raised by motion substantially continues existing
law, as they are waived at present unless raised before
trial by plea in abatement, demurrer, motion to quash,
ete.

In the other group of objections and defenses, which
the defendant at his option may raise by motion before
trial, are included all defenses and objections which are
capable of determination without a trial of the general
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issue. They include such matters as former jeopardy,
former conviction, former acquittal, statute of limita-
tions, immunity, lack of jurisdiction, failure of indict-
ment or information to state an offense, etc. Such mat-
ters have been heretofore raised by demurrers, special
pleas in bar and motions to quash.

Note to Subdivision (b)(3). This rule, while requiring
the motion to be made before pleading, vests discre-
tionary authority in the court to permit the motion to
be made within a reasonable time thereafter. The rule
supersedes 18 U.S.C. 556a [now 3288, 3289], fixing a defi-
nite limitation of time for pleas in abatement and mo-
tions to quash. The rule also eliminates the require-
ment for technical withdrawal of a plea if it is desired
to interpose a preliminary objection or defense after
the plea has been entered. Under this rule a plea will be
permitted to stand in the meantime.

Note to Subdivision (b)(4). This rule substantially re-
states existing law. It leaves with the court discretion
to determine in advance of trial defenses and objections
raised by motion or to defer them for determination at
the trial. It preserves the right to jury trial in those
cases in which the right is given under the Constitution
or by statute. In all other cases it vests in the court au-
thority to determine issues of fact in such manner as
the court deems appropriate.

Note to Subdivision (b)(5). 1. The first sentence sub-
stantially restates existing law, 18 U.S.C. [former] 561
(Indictments and presentments; judgment on demur-
rer), which provides that in case a demurrer to an in-
dictment or information is overruled, the judgment
shall be respondeat ouster.

2. The last sentence of the rule that ‘‘Nothing in this
rule shall be deemed to affect the provisions of any act
of Congress relating to periods of limitations’ is in-
tended to preserve the provisions of statutes which per-
mit a reindictment if the original indictment is found
defective or is dismissed for other irregularities and
the statute of limitations has run in the meantime, 18
U.S.C. 587 [now 3288] (Defective indictment; defect
found after period of limitations; reindictment); Id. sec.
588 [now 3289] (Defective indictment; defect found be-
fore period of limitations; reindictment); Id. sec. 589
[now 3288, 3289] (Defective indictment; defense of limi-
tations to new indictment); Id. sec. 556a [now 3288, 3289]
(Indictments and presentments; objections to drawing
or qualification of grand jury; time for filing; suspen-
sion of statute of limitations).

NOTES OF ADVISORY COMMITTEE ON RULES—1974
AMENDMENT

Subdivision (a) remains as it was in the old rule. It
‘‘speaks only of defenses and objections that prior to
the rules could have been raised by a plea, demurrer, or
motion to quash’ (C. Wright, Federal Practice and Pro-
cedure: Criminal §191 at p. 397 (1969)), and this might be
interpreted as limiting the scope of the rule. However,
some courts have assumed that old rule 12 does apply
to pretrial motions generally, and the amendments to
subsequent subdivisions of the rule should make clear
that the rule is applicable to pretrial motion practice
generally. (See e.g., rule 12(b)(3), (4), (6) and rule 41(e).)

Subdivision (b) is changed to provide for some addi-
tional motions and requests which must be made prior
to trial. Subdivisions (b)(1) and (2) are restatements of
the old rule.

Subdivision (b)(3) makes clear that objections to evi-
dence on the ground that it was illegally obtained must
be raised prior to trial. This is the current rule with re-
gard to evidence obtained as a result of an illegal
search. See rule 41(e); C. Wright, Federal Practice and
Procedure: Criminal §673 (1969, Supp. 1971). It is also
the practice with regard to other forms of illegality
such as the use of unconstitutional means to obtain a
confession. See C. Wright, Federal Practice and Proce-
dure: Criminal §673 at p. 108 (1969). It seems apparent
that the same principle should apply whatever the
claimed basis for the application of the exclusionary
rule of evidence may be. This is consistent with the
court’s statement in Jones v. United States, 362 U.S. 257,
264, 80 S.Ct. 725, 4 L.Ed.2d 697 (1960):
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This provision of Rule 41(e), requiring the motion to
suppress to be made before trial, is a crystallization of
decisions of this Court requiring that procedure, and is
designed to eliminate from the trial disputes over po-
lice conduct not immediately relevant to the question
of guilt. (Emphasis added.)

Subdivision (b)(4) provides for a pretrial request for
discovery by either the defendant or the government to
the extent to which such discovery is authorized by
rule 16.

Subdivision (b)(5) provides for a pretrial request for a
severance as authorized in rule 14.

Subdivision (c) provides that a time for the making
of motions shall be fixed at the time of the arraign-
ment or as soon thereafter as practicable by court rule
or direction of a judge. The rule leaves to the individ-
ual judge whether the motions may be oral or written.
This and other amendments to rule 12 are designed to
make possible and to encourage the making of motions
prior to trial, whenever possible, and in a single hear-
ing rather than in a series of hearings. This is the rec-
ommendation of the American Bar Association’s Com-
mittee on Standards Relating to Discovery and Proce-
dure Before Trial (Approved Draft, 1970); see especially
§§5.2 and 5.3. It also is the procedure followed in those
jurisdictions which have used the so-called ‘‘omnibus
hearing’’ originated by Judge James Carter in the
Southern District of California. See 4 Defender News-
letter 44 (1967); Miller, The Omnibus Hearing—An
Experiment in Federal Criminal Discovery, 5 San Diego
L.Rev. 293 (1968); American Bar Association, Standards
Relating to Discovery and Procedure Before Trial, Ap-
pendices B, C, and D (Approved Draft, 1970). The omni-
bus hearing is also being used, on an experimental
basis, in several other district courts. Although the Ad-
visory Committee is of the view that it would be pre-
mature to write the omnibus hearing procedure into
the rules, it is of the view that the single pretrial hear-
ing should be made possible and its use encouraged by
the rules.

There is a similar trend in state practice. See, e.g.,
State ex rel. Goodchild v. Burke, 27 Wis.2d 244, 133 N.W.2d
753 (1965); State ex rel. Rasmussen v. Tahash, 272 Minn.
539, 141 N.W.2d 3 (1965).

The rule provides that the motion date be set at ‘‘the
arraignment or as soon thereafter as practicable.”” This
is the practice in some federal courts including those
using the omnibus hearing. (In order to obtain the ad-
vantage of the omnibus hearing, counsel routinely
plead not guilty at the initial arraignment on the in-
formation or indictment and then may indicate a desire
to change the plea to guilty following the omnibus
hearing. This practice builds a more adequate record in
guilty plea cases.) The rule further provides that the
date may be set before the arraignment if local rules of
court so provide.

Subdivision (d) provides a mechanism for insuring
that a defendant knows of the government’s intention
to use evidence to which the defendant may want to ob-
ject. On some occasions the resolution of the admissi-
bility issue prior to trial may be advantageous to the
government. In these situations the attorney for the
government can make effective defendant’s obligation
to make his motion to suppress prior to trial by giving
defendant notice of the government’s intention to use
certain evidence. For example, in United States v. De-
sist, 384 F.2d 889, 897 (2d Cir. 1967), the court said:

Early in the pre-trial proceedings, the Government
commendably informed both the court and defense
counsel that an electronic listening device had been
used in investigating the case, and suggested a hearing
be held as to its legality.

See also the ‘“‘Omnibus Crime Control and Safe Streets
Act of 1968, 18 U.S.C. §2518(9):

The contents of any intercepted wire or oral commu-
nication or evidence derived therefrom shall not be re-
ceived in evidence or otherwise disclosed in any trial,
hearing, or other proceeding in a Federal or State court
unless each party, not less than ten days before the
trial, hearing, or proceeding, has been furnished with a
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copy of the court order, and accompanying application,
under which the interception was authorized or ap-
proved.

In cases in which defendant wishes to know what
types of evidence the government intends to use so that
he can make his motion to suppress prior to trial, he
can request the government to give notice of its inten-
tion to use specified evidence which the defendant is
entitled to discover under rule 16. Although the defend-
ant is already entitled to discovery of such evidence
prior to trial under rule 16, rule 12 makes it possible for
him to avoid the necessity of moving to suppress evi-
dence which the government does not intend to use. No
sanction is provided for the government’s failure to
comply with the court’s order because the committee
believes that attorneys for the government will in fact
comply and that judges have ways of insuring compli-
ance. An automatic exclusion of such evidence, particu-
larly where the failure to give notice was not delib-
erate, seems to create too heavy a burden upon the ex-
clusionary rule of evidence, especially when defendant
has opportunity for broad discovery under rule 16. Com-
pare ABA Project on Standards for Criminal Justice,
Standards Relating to Electronic Surveillance (Ap-
proved Draft, 1971) at p. 116:

A failure to comply with the duty of giving notice
could lead to the suppression of evidence. Nevertheless,
the standards make it explicit that the rule is intended
to be a matter of procedure which need not under ap-
propriate circumstances automatically dictate that
evidence otherwise admissible be suppressed.

Pretrial notice by the prosecution of its intention to
use evidence which may be subject to a motion to sup-
press is increasingly being encouraged in state prac-
tice. See, e.g., State ex rel. Goodchild v. Burke, 27 Wis.2d
244, 264, 133 N.W.2d 753, 763 (1965):

In the interest of better administration of criminal
justice we suggest that wherever practicable the pros-
ecutor should within a reasonable time before trial no-
tify the defense as to whether any alleged confession or
admission will be offered in evidence at the trial. We
also suggest, in cases where such notice is given by the
prosecution, that the defense, if it intends to attack
the confession or admission as involuntary, notify the
prosecutor of a desire by the defense for a special deter-
mination on such issue.

See also State ex rel. Rasmussen v. Tahash, 272 Minn.
539, 553-556, 141 N.W.2d 3, 13-15 (1965):

At the time of arraignment when a defendant pleads
not guilty, or as soon as possible thereafter, the state
will advise the court as to whether its case against the
defendant will include evidence obtained as the result
of a search and seizure; evidence discovered because of
a confession or statements in the nature of a confession
obtained from the defendant; or confessions or state-
ments in the nature of confessions.

Upon being so informed, the court will formally ad-
vise the attorney for the defendant (or the defendant
himself if he refuses legal counsel) that he may, if he
chooses, move the court to suppress the evidence so se-
cured or the confession so obtained if his contention is
that such evidence was secured or confession obtained
in violation of defendant’s constitutional rights. * * *

The procedure which we have outlined deals only
with evidence obtained as the result of a search and sei-
zure and evidence consisting of or produced by confes-
sion on the part of the defendant. However, the steps
which have been suggested as a method of dealing with
evidence of this type will indicate to counsel and to the
trial courts that the pretrial consideration of other evi-
dentiary problems, the resolution of which is needed to
assure the integrity of the trial when conducted, will
be most useful and that this court encourages the use
of such procedures whenever practical.

Subdivision (e) provides that the court shall rule on
a pretrial motion before trial unless the court orders
that it be decided upon at the trial of the general issue
or after verdict. This is the old rule. The reference to
issues which must be tried by the jury is dropped as un-
necessary, without any intention of changing current
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law or practice. The old rule begs the question of when
a jury decision is required at the trial, providing only
that a jury is necessary if ‘“‘required by the Constitu-
tion or an act of Congress.” It will be observed that
subdivision (e) confers general authority to defer the
determination of any pretrial motion until after ver-
dict. However, in the case of a motion to suppress evi-
dence the power should be exercised in the light of the
possibility that if the motion is ultimately granted a
retrial of the defendant may not be permissible.

Subdivision (f) provides that a failure to raise the ob-
jections or make the requests specified in subdivision
(b) constitutes a waiver thereof, but the court is al-
lowed to grant relief from the waiver if adequate cause
is shown. See C. Wright, Federal Practice and Proce-
dure: Criminal §192 (1969), where it is pointed out that
the old rule is unclear as to whether the waiver results
only from a failure to raise the issue prior to trial or
from the failure to do so at the time fixed by the judge
for a hearing. The amendment makes clear that the de-
fendant and, where appropriate, the government have
an obligation to raise the issue at the motion date set
by the judge pursuant to subdivision (c).

Subdivision (g) requires that a verbatim record be
made of pretrial motion proceedings and requires the
judge to make a record of his findings of fact and con-
clusions of law. This is desirable if pretrial rulings are
to be subject to post-conviction review on the record.
The judge may find and rule orally from the bench, so
long as a verbatim record is taken. There is no neces-
sity of a separate written memorandum containing the
judge’s findings and conclusions.

Subdivision (h) is essentially old rule 12(b)(5) except
for the deletion of the provision that defendant may
plead if the motion is determined adversely to him or,
if he has already entered a plea, that that plea stands.
This language seems unnecessary particularly in light
of the experience in some district courts where a pro
forma plea of not guilty is entered at the arraignment,
pretrial motions are later made, and depending upon
the outcome the defendant may then change his plea to
guilty or persist in his plea of not guilty.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NO. 94-247; 1975 AMENDMENT

A. Amendments Proposed by the Supreme Court.
Rule 12 of the Federal Rules of Criminal Procedure
deals with pretrial motions and pleadings. The Su-
preme Court proposed several amendments to it. The
more significant of these are set out below.

Subdivision (b) as proposed to be amended provides
that the pretrial motions may be oral or written, at the
court’s discretion. It also provides that certain types of
motions must be made before trial.

Subdivision (d) as proposed to be amended provides
that the government, either on its own or in response
to a request by the defendant, must notify the defend-
ant of its intention to use certain evidence in order to
give the defendant an opportunity before trial to move
to suppress that evidence.

Subdivision (e) as proposed to be amended permits
the court to defer ruling on a pretrial motion until the
trial of the general issue or until after verdict.

Subdivision (f) as proposed to be amended provides
that the failure before trial to file motions or requests
or to raise defenses which must be filed or raised prior
to trial, results in a waiver. However, it also provides
that the court, for cause shown, may grant relief from
the waiver.

Subdivision (g) as proposed to be amended requires
that a verbatim record be made of the pretrial motion
proceedings and that the judge make a record of his
findings of fact and conclusions of law.

B. Committee Action. The Committee modified sub-
division (e) to permit the court to defer its ruling on a
pretrial motion until after the trial only for good
cause. Moreover, the court cannot defer its ruling if to
do so will adversely affect a party’s right to appeal.
The Committee believes that the rule proposed by the
Supreme Court could deprive the government of its ap-
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peal rights under statutes like section 3731 of title 18 of
the United States Code. Further, the Committee hopes
to discourage the tendency to reserve rulings on pre-
trial motions until after verdict in the hope that the
jury’s verdict will make a ruling unnecessary.

The Committee also modified subdivision (h), which
deals with what happens when the court grants a pre-
trial motion based upon a defect in the institution of
the prosecution or in the indictment or information.
The Committee’s change provides that when such a mo-
tion is granted, the court may order that the defendant
be continued in custody or that his bail be continued
for a specified time. A defendant should not automati-
cally be continued in custody when such a motion is
granted. In order to continue the defendant in custody,
the court must not only determine that there is prob-
able cause, but it must also determine, in effect, that
there is good cause to have the defendant arrested.

NOTES OF ADVISORY COMMITTEE ON RULES—1983
AMENDMENT

Note to Subdivision (i). As noted in the recent decision
of United States v. Raddatz, 447 U.S. 667 (1980), hearings
on pretrial suppression motions not infrequently neces-
sitate a determination of the credibility of witnesses.
In such a situation, it is particularly important, as also
highlighted by Raddatz, that the record include some
other evidence which tends to either verify or con-
trovert the assertions of the witness. (This is especially
true in light of the Raddatz holding that a district
judge, in order to make an independent evaluation of
credibility, is not required to rehear testimony on
which a magistrate based his findings and recom-
mendations following a suppression hearing before the
magistrate.) One kind of evidence which can often ful-
fill this function is prior statements of the testifying
witness, yet courts have consistently held that in light
of the Jencks Act, 18 U.S.C. §3500, such production of
statements cannot be compelled at a pretrial suppres-
sion hearing. United States v. Spagnuolo, 515 F.2d 818 (9th
Cir. 1975); United States v. Sebastian, 497 F.2d 1267 (2nd
Cir. 1974); United States v. Montos, 421 F.2d 215 (5th Cir.
1970). This result, which finds no express Congressional
approval in the legislative history of the Jencks Act,
see United States v. Sebastian, supra; United States v.
Covello, 410 F.2d 536 (2d Cir. 1969), would be obviated by
new subdivision (i) of rule 12.

This change will enhance the accuracy of the factual
determinations made in the context of pretrial suppres-
sion hearings. As noted in United States v. Sebastian,
supra, it can be argued

most persuasively that the case for pre-trial disclo-
sure is strongest in the framework of a suppression
hearing. Since findings at such a hearing as to ad-
missibility of challenged evidence will often deter-
mine the result at trial and, at least in the case of
fourth amendment suppression motions, cannot be
relitigated later before the trier of fact, pre-trial
production of the statements of witnesses would aid
defense counsel’s impeachment efforts at perhaps
the most crucial point in the case. * * * [A] govern-
ment witness at the suppression hearing may not
appear at trial so that defendants could never test
his credibility with the benefits of Jencks Act ma-
terial.

The latter statement is certainly correct, for not in-
frequently a police officer who must testify on a mo-
tion to suppress as to the circumstances of an arrest or
search will not be called at trial because he has no in-
formation necessary to the determination of defend-
ant’s guilt. See, e.g., United States v. Spagnuolo, supra
(dissent notes that ‘‘under the prosecution’s own ad-
mission, it did not intend to produce at trial the wit-
nesses called at the pre-trial suppression hearing’’).
Moreover, even if that person did testify at the trial, if
that testimony went to a different subject matter, then
under rule 26.2(c) only portions of prior statements cov-
ering the same subject matter need be produced, and
thus portions which might contradict the suppression
hearing testimony would not be revealed. Thus, while
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it may be true, as declared in United States v. Montos,
supra, that ‘‘due process does not require premature
production at pre-trial hearings on motions to suppress
of statements ultimately subject to discovery under
the Jencks Act,” the fact of the matter is that those
statements—or, the essential portions thereof—are not
necessarily subject to later discovery.

Moreover, it is not correct to assume that somehow
the problem can be solved by leaving the suppression
issue ‘‘open” in some fashion for resolution once the
trial is under way, at which time the prior statements
will be produced. In United States v. Spagnuolo, supra,
the court responded to the defendant’s dilemma of inac-
cessible prior statements by saying that the suppres-
sion motion could simply be deferred until trial. But,
under the current version of rule 12 this is not possible;
subdivision (b) declares that motions to suppress
“must’’ be made before trial, and subdivision (e) says
such motions cannot be deferred for determination at
trial ‘‘if a party’s right to appeal is adversely affected,”’
which surely is the case as to suppression motions. As
for the possibility of the trial judge reconsidering the
motion to suppress on the basis of prior statements
produced at trial and casting doubt on the credibility
of a suppression hearing witness, it is not a desirable or
adequate solution. For one thing, as already noted,
there is no assurance that the prior statements will be
forthcoming. Even if they are, it is not efficient to
delay the continuation of the trial to undertake a re-
consideration of matters which could have been re-
solved in advance of trial had the critical facts then
been available. Furthermore, if such reconsideration is
regularly to be expected of the trial judge, then this
would give rise on appeal to unnecessary issues of the
kind which confronted the court in United States v.
Montos, supra—whether the trial judge was obligated
either to conduct a new hearing or to make a new de-
termination in light of the new evidence.

The second sentence of subdivision (i) provides that a
law enforcement officer is to be deemed a witness
called by the government. This means that when such
a federal, state or local officer has testified at a sup-
pression hearing, the defendant will be entitled to any
statement of the officer in the possession of the govern-
ment and relating to the subject matter concerning
which the witness has testified, without regard to
whether the officer was in fact called by the govern-
ment or the defendant. There is considerable variation
in local practice as to whether the arresting or search-
ing officer is considered the witness of the defendant or
of the government, but the need for the prior statement
exists in either instance.

The second sentence of subdivision (i) also provides
that upon a claim of privilege the court is to excise the
privileged matter before turning over the statement.
The situation most likely to arise is that in which the
prior statement of the testifying officer identifies an
informant who supplied some or all of the probable
cause information to the police. Under McCray v. Illi-
nois, 386 U.S. 300 (1967), it is for the judge who hears the
motion to decide whether disclosure of the informant’s
identity is necessary in the particular case. Of course,
the government in any case may prevent disclosure of
the informant’s identity by terminating reliance upon
information from that informant.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The amendment to subdivision (i) is one of a series of
contemporaneous amendments to Rules 26.2, 32(f), 32.1,
46, and Rule 8 of the Rules Governing §2255 Hearings,
which extended Rule 26.2, Production of Witness State-
ments, to other proceedings or hearings conducted
under the Rules of Criminal Procedure. Rule 26.2(c) now
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explicitly states that the trial court may excise privi-
leged matter from the requested witness statements.
That change rendered similar language in Rule 12(i) re-
dundant.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 12 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only, except as
noted below.

The last sentence of current Rule 12(a), referring to
the elimination of ‘‘all other pleas, and demurrers and
motions to quash’ has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that
Rule 47 governs any pretrial motions filed under Rule
12, including form and content. The new provision also
more clearly delineates those motions that must be
filed pretrial and those that may be filed pretrial. No
change in practice is intended.

Rule 12(b)(4) is composed of what is currently Rule
12(d). The Committee believed that that provision,
which addresses the government’s requirement to dis-
close discoverable information for the purpose of facili-
tating timely defense objections and motions, was
more appropriately associated with the pretrial mo-
tions specified in Rule 12(b)(3).

Rule 12(c) includes a non-stylistic change. The ref-
erence to the ‘‘local rule’’ exception has been deleted to
make it clear that judges should be encouraged to set
deadlines for motions. The Committee believed that
doing so promotes more efficient case management, es-
pecially when there is a heavy docket of pending cases.
Although the rule permits some discretion in setting a
date for motion hearings, the Committee believed that
doing so at an early point in the proceedings would also
promote judicial economy.

Moving the language in current Rule 12(d) caused the
relettering of the subdivisions following Rule 12(c).

Although amended Rule 12(e) is a revised version of
current Rule 12(f), the Committee intends to make no
change in the current law regarding waivers of motions
or defenses.

AMENDMENT BY PUBLIC LAW

1975—Pub. L. 94-64 amended subds. (e) and (h) gener-
ally.

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS
Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974, and the
amendments of this rule made by section 3 of Pub. L.
94-64, effective Dec. 1, 1975, see section 2 of Pub. L.
94-64, set out as a note under rule 4 of these rules.

Rule 12.1. Notice of an Alibi Defense

(a) GOVERNMENT’S REQUEST FOR NOTICE AND
DEFENDANT’S RESPONSE.

(1) Government’s Request. An attorney for the
government may request in writing that the
defendant notify an attorney for the govern-
ment of any intended alibi defense. The re-
quest must state the time, date, and place of
the alleged offense.

(2) Defendant’s Response. Within 14 days after
the request, or at some other time the court
sets, the defendant must serve written notice
on an attorney for the government of any in-
tended alibi defense. The defendant’s notice
must state:

(A) each specific place where the defendant
claims to have been at the time of the al-
leged offense; and

(B) the name, address, and telephone num-
ber of each alibi witness on whom the de-
fendant intends to rely.
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