Rule 17

Prior to restyling in 2002, Rule 16(a)(1)(C) required the
government to allow the defendant to inspect and copy
“‘books, papers, [and] documents’ material to his de-
fense. Rule 16(a)(2), however, stated that except as pro-
vided by certain enumerated subparagraphs—not in-
cluding Rule 16(a)(1)(C)—Rule 16(a) did not authorize
the discovery or inspection of reports, memoranda, or
other internal government documents made by the at-
torney for the government. Reading these two provi-
sions together, the Supreme Court concluded that ‘‘a
defendant may examine documents material to his de-
fense, but, under Rule 16(a)(2), he may not examine
Government work product.” United States v. Armstrong,
517 U.S. 456, 463 (1996).

With one exception not relevant here, the 2002 restyl-
ing of Rule 16 was intended to work no substantive
change. Nevertheless, because restyled Rule 16(a)(2)
eliminated the enumerated subparagraphs of its succes-
sor and contained no express exception for the mate-
rials previously covered by Rule 16(a)(1)(C) (redesig-
nated as subparagraph (a)(1)(E)), some courts have been
urged to construe the restyled rule as eliminating pro-
tection for government work product.

Courts have uniformly declined to construe the re-
styling changes to Rule 16(a)(2) to effect a substantive
alteration in the scope of protection previously af-
forded to government work product by that rule. Cor-
rectly recognizing that restyling was intended to effect
no substantive change, courts have invoked the doc-
trine of the scrivener’s error to excuse confusion caused
by the elimination of the enumerated subparagraphs
from the restyled rules. See, e.g., United States v. Ru-
dolph, 224 F.R.D. 503, 504-11 (N.D. Ala. 2004), and United
States v. Fort, 472 F.3d 1106, 1110 n.2 (9th Cir. 2007)
(adopting the Rudolph court’s analysis).

By restoring the enumerated subparagraphs, the
amendment makes it clear that a defendant’s pretrial
access to books, papers, and documents under Rule
16(a)(1)(E) remains subject to the limitations imposed
by Rule 16(a)(2).

Changes Made After Publication and Comment. No
changes were made after publication and comment.

REFERENCES IN TEXT

The Federal Rules of Evidence, referred to in subds.
(@))(G) and (b)(1)(C), are set out in the Appendix to
Title 28, Judiciary and Judicial Procedure.

AMENDMENT BY PUBLIC LAW

2002—Subd. (a)(1)(G). Pub. L. 107-273, §11019(b)(1),
amended subpar. (G) generally.

Subd. (b)(1)(C). Pub. L. 107-273, §11019(b)(2), amended
subpar. (C) generally.

1975—Subd. (a)(1). Pub. L. 94-64 amended subpars. (A),
(B), and (D) generally, and struck out subpar. (E).

Subd. (a)(4). Pub. L. 94-149 struck out par. (4) ‘“Fail-
ure to Call Witness. The fact that a witness’ name is on
a list furnished under this rule shall not be grounds for
comment upon a failure to call the witness.”’

Subd. (b)(1). Pub. L. 9464 amended subpars. (A) and
(B) generally, and struck out subpar. (C).

Subd. (b)(3). Pub. L. 94-149 struck out par. (3) ‘“Fail-
ure to Call Witness. The fact that a witness’ name is on
a list furnished under this rule shall not be grounds for
a comment upon a failure to call a witness.”’

Subd. (c). Pub. L. 94-64 amended subd. (c) generally.

Subd. (d)(1). Pub. L. 94-64 amended par. (1) generally.

EFFECTIVE DATE OF 2002 AMENDMENT

Pub. L. 107-273, div. C, title I, §11019(c), Nov. 2, 2002,
116 Stat. 1826, provided that: ‘“The amendments made
by subsection (b) [amending this rule] shall take effect
on December 1, 2002.”’

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS

Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974, and the
amendments of this rule made by section 3 of Pub. L.
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94-64, effective Dec. 1, 1975, see section 2 of Pub. L.
94-64, set out as a note under rule 4 of these rules.

Rule 17. Subpoena

(a) CONTENT. A subpoena must state the
court’s name and the title of the proceeding, in-
clude the seal of the court, and command the
witness to attend and testify at the time and
place the subpoena specifies. The clerk must
issue a blank subpoena—signed and sealed—to
the party requesting it, and that party must fill
in the blanks before the subpoena is served.

(b) DEFENDANT UNABLE TO PAY. Upon a defend-
ant’s ex parte application, the court must order
that a subpoena be issued for a named witness if
the defendant shows an inability to pay the
witness’s fees and the necessity of the witness’s
presence for an adequate defense. If the court or-
ders a subpoena to be issued, the process costs
and witness fees will be paid in the same manner
as those paid for witnesses the government sub-
poenas.

(c) PRODUCING DOCUMENTS AND OBJECTS.

(1) In General. A subpoena may order the wit-
ness to produce any books, papers, documents,
data, or other objects the subpoena designates.
The court may direct the witness to produce
the designated items in court before trial or
before they are to be offered in evidence. When
the items arrive, the court may permit the
parties and their attorneys to inspect all or
part of them.

(2) Quashing or Modifying the Subpoena. On
motion made promptly, the court may quash
or modify the subpoena if compliance would be
unreasonable or oppressive.

(3) Subpoena for Personal or Confidential Infor-
mation About a Victim. After a complaint, in-
dictment, or information is filed, a subpoena
requiring the production of personal or con-
fidential information about a victim may be
served on a third party only by court order.
Before entering the order and unless there are
exceptional circumstances, the court must re-
quire giving notice to the victim so that the
victim can move to quash or modify the sub-
poena or otherwise object.

(d) SERVICE. A marshal, a deputy marshal, or
any nonparty who is at least 18 years old may
serve a subpoena. The server must deliver a copy
of the subpoena to the witness and must tender
to the witness one day’s witness-attendance fee
and the legal mileage allowance. The server
need not tender the attendance fee or mileage
allowance when the United States, a federal offi-
cer, or a federal agency has requested the sub-
poena.

(e) PLACE OF SERVICE.

(1) In the United States. A subpoena requiring

a witness to attend a hearing or trial may be

served at any place within the United States.

(2) In a Foreign Country. If the witness is in

a foreign country, 28 U.S.C. §1783 governs the

subpoena’s service.

(f) ISSUING A DEPOSITION SUBPOENA.

(1) Issuance. A court order to take a deposi-
tion authorizes the clerk in the district where
the deposition is to be taken to issue a sub-
poena for any witness named or described in
the order.
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(2) Place. After considering the convenience
of the witness and the parties, the court may
order—and the subpoena may require—the wit-
ness to appear anywhere the court designates.

(g) CONTEMPT. The court (other than a mag-
istrate judge) may hold in contempt a witness
who, without adequate excuse, disobeys a sub-
poena issued by a federal court in that district.
A magistrate judge may hold in contempt a wit-
ness who, without adequate excuse, disobeys a
subpoena issued by that magistrate judge as pro-
vided in 28 U.S.C. §636(e).

(h) INFORMATION NOT SUBJECT TO A SUBPOENA.
No party may subpoena a statement of a witness
or of a prospective witness under this rule. Rule
26.2 governs the production of the statement.

(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Feb.
28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1,
1972; Apr. 22, 1974, eff. Dec. 1, 1975; Pub. L. 94-64,
§3(29), July 31, 1975, 89 Stat. 375; Apr. 30, 1979, eff.
Dec. 1, 1980; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22,
1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1,
2002; Apr. 23, 2008, eff. Dec. 1, 2008.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). This rule is substantially the
same as Rule 45(a) of the Federal Rules of Civil Proce-
dure [28 U.S.C., Appendix].

Note to Subdivision (b). This rule preserves the exist-
ing right of an indigent defendant to secure attendance
of witnesses at the expense of the Government, 28
U.S.C. [former] 6566 (Witnesses for indigent defendants).
Under existing law, however, the right is limited to
witnesses who are within the district in which the
court is held or within one hundred miles of the place
of trial. No procedure now exists whereby an indigent
defendant can procure at Government expense the at-
tendance of witnesses found in another district and
more than 100 miles of the place of trial. This limita-
tion is abrogated by the rule so that an indigent de-
fendant will be able to secure the attendance of wit-
nesses at the expense of the Government no matter
where they are located. The showing required by the
rule to justify such relief is the same as that now ex-
acted by 28 U.S.C. [former] 656.

Note to Subdivision (c). This rule is substantially the
same as Rule 45(b) of the Federal Rules of Civil Proce-
dure [28 U.S.C., Appendix].

Note to Subdivision (d). This rule is substantially the
same as Rule 45(c) of the Federal Rules of Civil Proce-
dure [28 U.S.C., Appendix]. The provision permitting
persons other than the marshal to serve the subpoena,
and requiring the payment of witness fees in Govern-
ment cases is new matter.

Note to Subdivision (e)(1). This rule continues existing
law, 28 U.S.C. [former] 6564 (Witnesses; subpoenas; may
run into another district). The rule is different in civil
cases in that in such cases, unless a statute otherwise
provides, a subpoena may be served only within the dis-
trict or within 100 miles of the place of trial, 28 U.S.C.
[former] 654; Rule 45(e)(1) of the Federal Rules of Civil
Procedure [28 U.S.C., Appendix].

Note to Subdivision (e)(2). This rule is substantially
the same as Rule 45(e)(2) of the Federal Rules of Civil
Procedure [28 U.S.C., Appendix]. See Blackmer v. United
States, 284 U.S. 421, upholding the validity of the stat-
ute referred to in the rule.

Note to Subdivision (f). This rule is substantially the
same as Rule 45(d) of the Federal Rules of Civil Proce-
dure [28 U.S.C, Appendix].

Note to Subdivision (g). This rule is substantially the
same as Rule 45(f) of the Federal Rules of Civil Proce-
dure [28 U.S.C, Appendix].

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

The amendment is to substitute proper reference to
Title 28 in place of the repealed act.
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NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

Subdivision (b).—Criticism has been directed at the
requirement that an indigent defendant disclose in ad-
vance the theory of his defense in order to obtain the
issuance of a subpoena at government expense while
the government and defendants able to pay may have
subpoenas issued in blank without any disclosure. See
Report of the Attorney General’s Committee on Pov-
erty and the Administration of Criminal Justice (1963)
p. 27. The Attorney General’s Committee also urged
that the standard of financial inability to pay be sub-
stituted for that of indigency. Id. at 40-41. In one case
it was held that the affidavit filed by an indigent de-
fendant under this subdivision could be used by the
government at his trial for purposes of impeachment.
Smith v. United States, 312 F.2d 867 (D.C.Cir. 1962). There
has also been doubt as to whether the defendant need
make a showing beyond the face of his affidavit in
order to secure issuance of a subpoena. Greenwell v.
United States, 317 F.2d 108 (D.C.Cir. 1963).

The amendment makes several changes. The ref-
erences to a judge are deleted since applications should
be made to the court. An ex parte application followed
by a satisfactory showing is substituted for the require-
ment of a request or motion supported by affidavit. The
court is required to order the issuance of a subpoena
upon finding that the defendant is unable to pay the
witness fees and that the presence of the witness is nec-
essary to an adequate defense.

Subdivision (d).—The subdivision is revised to bring
it into conformity with 28 U.S.C. §1825.

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Subdivisions (a) and (g) are amended to reflect the
existence of the ‘“United States magistrate,”” a phrase
defined in rule 54.

NOTES OF ADVISORY COMMITTEE ON RULES—1974
AMENDMENT

Subdivision (f)(2) is amended to provide that the
court has discretion over the place at which the deposi-
tion is to be taken. Similar authority is conferred by
Civil Rule 45(d)(2). See C. Wright, Federal Practice and
Procedure: Criminal §278 (1969).

Ordinarily the deposition should be taken at the
place most convenient for the witness but, under cer-
tain circumstances, the parties may prefer to arrange
for the presence of the witness at a place more conven-
ient to counsel.

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NoO. 94-247; 1975 AMENDMENT

A. Amendments Proposed by the Supreme Court.
Rule 17 of the Federal Rules of Criminal Procedure
deals with subpoenas. Subdivision (f)(2) as proposed by
the Supreme Court provides:

The witness whose deposition is to be taken may
be required by subpoena to attend at any place des-
ignated by the trial court.

B. Committee Action. The Committee added language
to the proposed amendment that directs the court to
consider the convenience of the witness and the parties
when compelling a witness to attend where a deposition
will be taken.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Note to Subdivision (h). This addition to rule 17 is nec-
essary in light of proposed rule 26.2, which deals with
the obtaining of statements of government and defense
witnesses.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.



Rule 17.1

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 17 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only, except as
noted below.

A potential substantive change has been made in
Rule 17(c)(1); the word ‘‘data’ has been added to the list
of matters that may be subpoenaed. The Committee be-
lieved that inserting that term will reflect the fact
that in an increasingly technological culture, the infor-
mation may exist in a format not already covered by
the more conventional list, such as a book or docu-
ment.

Rule 17(g) has been amended to recognize the con-
tempt powers of a court (other than a magistrate
judge) and a magistrate judge.

COMMITTEE NOTES ON RULES—2008 AMENDMENT

Subdivision (c)(3). This amendment implements the
Crime Victims’® Rights Act, codified at 18 U.S.C.
§3771(a)(8), which states that victims have a right to re-
spect for their ‘‘dignity and privacy.”” The rule provides
a protective mechanism when the defense subpoenas a
third party to provide personal or confidential informa-
tion about a victim. Third party subpoenas raise spe-
cial concerns because a third party may not assert the
victim’s interests, and the victim may be unaware of
the subpoena. Accordingly, the amendment requires ju-
dicial approval before service of a subpoena seeking
personal or confidential information about a victim
from a third party. The phrase ‘‘personal or confiden-
tial information,”” which may include such things as
medical or school records, is left to case development.

The amendment provides a mechanism for notifying
the victim, and makes it clear that a victim may move
to quash or modify the subpoena under Rule 17(c)(2)—
or object by other means such as a letter—on the
grounds that it is unreasonable or oppressive. The rule
recognizes, however, that there may be exceptional cir-
cumstances in which this procedure may not be appro-
priate. Such exceptional circumstances would include,
evidence that might be lost or destroyed if the sub-
poena were delayed or a situation where the defense
would be unfairly prejudiced by premature disclosure of
a sensitive defense strategy. The Committee leaves to
the judgment of the court a determination as to wheth-
er the judge will permit the question whether such ex-
ceptional circumstances exist to be decided ex parte
and authorize service of the third-party subpoena with-
out notice to anyone.

The amendment applies only to subpoenas served
after a complaint, indictment, or information has been
filed. It has no application to grand jury subpoenas.
When the grand jury seeks the production of personal
or confidential information, grand jury secrecy affords
substantial protection for the victim’s privacy and dig-
nity interests.

Changes Made to Proposed Amendment Released for Pub-
lic Comment. The proposed amendment omits the lan-
guage providing for ex parte issuance of a court order
authorizing a subpoena to a third party for private or
confidential information about a victim. The last sen-
tence of the amendment was revised to provide that un-
less there are exceptional circumstances the court
must give the victim notice before a subpoena seeking
the victim’s personal or confidential information can
be served upon a third party. It was also revised to add
the language ‘‘or otherwise object’” to make it clear
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that the victim’s objection might be lodged by means
other than a motion, such as a letter to the court.

AMENDMENT BY PUBLIC LAW

1975—Subd. (£)(2). Pub. L. 94-64 amended par. (2) gen-
erally.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment of this rule by addition of subd. (h) by
order of the United States Supreme Court of Apr. 30,
1979, effective Dec. 1, 1980, see section 1(1) of Pub. L.
96-42, July 31, 1979, 93 Stat. 326, set out as a note under
section 2074 of Title 28, Judiciary and Judicial Proce-
dure.

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS

Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974, and the
amendments of this rule made by section 3 of Pub. L.
94-64, effective Dec. 1, 1975, see section 2 of Pub. L.
94-64, set out as a note under rule 4 of these rules.

SUPERSEDURE

Provision of subd. (d) of this rule that witness shall
be tendered the fee for 1 day’s attendance and mileage
allowed by law as superseded by section 1825 of Title 28,
Judiciary and Judicial Procedure, see such section and
Reviser’s Note thereunder.

Rule 17.1. Pretrial Conference

On its own, or on a party’s motion, the court
may hold one or more pretrial conferences to
promote a fair and expeditious trial. When a
conference ends, the court must prepare and file
a memorandum of any matters agreed to during
the conference. The government may not use
any statement made during the conference by
the defendant or the defendant’s attorney unless
it is in writing and is signed by the defendant
and the defendant’s attorney.

(Added Feb. 28, 1966, eff. July 1, 1966; amended
Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 29, 2002, eff.
Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1966

This new rule establishes a basis for pretrial con-
ferences with counsel for the parties in criminal cases
within the discretion of the court. Pretrial conferences
are now being utilized to some extent even in the ab-
sence of a rule. See, generally, Brewster, Criminal Pre-
Trials—Useful Techniques, 29 F.R.D. 442 (1962); Estes,
Pre-Trial Conferences in Criminal Cases, 23 F.R.D. 560
(1959); Kaufman, Pre-Trial in Criminal Cases, 23 F.R.D.
561 (1959); Kaufman, Pre-Trial in Criminal Cases, 42
J.Am.Jud.Soc. 150 (1959); Kaufman, The Appalachian
Trial: Further Observations on Pre-Trial in Criminal
Cases, 44 J.Am.Jud.Soc. 53 (1960); West, Criminal Pre-
Trials—Useful Techniques, 29 F.R.D. 436 (1962); Hand-
book of Recommended Procedures for the Trial of Pro-
tracted Cases, 256 F.R.D. 399-403, 468-470 (1960). Cf.
Mo.Sup.Ct. Rule 25.09; Rules Governing the N.J. Courts,
§3:5-3.

The rule is cast in broad language so as to accommo-
date all types of pretrial conferences. As the third sen-
tence suggests, in some cases it may be desirable or
necessary to have the defendant present. See Commit-
tee on Pretrial Procedure of the Judicial Conference of
the United States, Recommended Procedures in Crimi-
nal Pretrials, 37 F.R.D. 95 (1965).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
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