Rule 31

may not direct the parties to file such requests before
trial without violating Rules 30 and 57. While the
amendment falls short of requiring all requests to be
made before trial in all cases, the amendment permits
a court to do so in a particular case or as a matter of
local practice under local rules promulgated under
Rule 57. The rule does not preclude the practice of per-
mitting the parties to supplement their requested in-
structions during the trial.

Rule 30(d) clarifies what, if anything, counsel must do
to preserve a claim of error regarding an instruction or
failure to instruct. The rule retains the requirement of
a contemporaneous and specific objection (before the
jury retires to deliberate). As the Supreme Court recog-
nized in Jones v. United States, 527 U.S. 373 (1999), read
literally, current Rule 30 could be construed to bar any
appellate review absent a timely objection when in fact
a court may conduct a limited review under a plain
error standard. The amendment does not address the
issue of whether objections to the instructions must be
renewed after the instructions are given, in order to
preserve a claim of error. No change in practice is in-
tended by the amendment.

Rule 31. Jury Verdict

(a) RETURN. The jury must return its verdict
to a judge in open court. The verdict must be
unanimous.

(b) PARTIAL VERDICTS, MISTRIAL, AND RETRIAL.

(1) Multiple Defendants. If there are multiple
defendants, the jury may return a verdict at
any time during its deliberations as to any de-
fendant about whom it has agreed.

(2) Multiple Counts. If the jury cannot agree
on all counts as to any defendant, the jury
may return a verdict on those counts on which
it has agreed.

(3) Mistrial and Retrial. If the jury cannot
agree on a verdict on one or more counts, the
court may declare a mistrial on those counts.
The government may retry any defendant on
any count on which the jury could not agree.

(c) LESSER OFFENSE OR ATTEMPT. A defendant
may be found guilty of any of the following:

(1) an offense necessarily included in the of-
fense charged;

(2) an attempt to commit the offense
charged; or

(3) an attempt to commit an offense nec-
essarily included in the offense charged, if the
attempt is an offense in its own right.

(d) JURY PoLL. After a verdict is returned but
before the jury is discharged, the court must on
a party’s request, or may on its own, poll the ju-
rors individually. If the poll reveals a lack of
unanimity, the court may direct the jury to de-
liberate further or may declare a mistrial and
discharge the jury.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr.
24, 1998, eff. Dec. 1, 1998; Apr. 17, 2000, eff. Dec. 1,
2000; Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). This rule is a restatement of
existing law and practice. It does not embody any regu-
lation of sealed verdicts, it being contemplated that
this matter would be governed by local practice in the
various district courts. The rule does not affect the ex-
isting statutes relating to qualified verdicts in cases in
which capital punishment may be imposed, 18 U.S.C.
408a [now 1201] (Kidnapped persons); sec. 412a [now 1992]
(Wrecking trains); sec. 567 [now 1111] (Verdicts; quali-
fied verdicts).
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Note to Subdivision (b). This rule is a restatement of
existing law, 18 U.S.C. [former] 566 (Verdicts; several
joint defendants).

Note to Subdivision (c). This rule is a restatement of
existing law, 18 U.S.C. [former] 565 (Verdicts; less of-
fense than charged).

Note to Subdivision (d). This rule is a restatement of
existing law and practice, Mackett v. United States, 90
F.2d 462, 465 (C.C.A. Tth); Bruce v. Chestnut Farms Chevy
Chase Dairy, 126 F.2d 224, App.D.C.

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Subdivision (e) is new. It is intended to provide proce-
dural implementation of the recently enacted criminal
forfeiture provision of the Organized Crime Control Act
of 1970, Title IX, §1963, and the Comprehensive Drug
Abuse Prevention and Control Act of 1970, Title II,
§408(a)(2).

The assumption of the draft is that the amount of the
interest or property subject to criminal forfeiture is an
element of the offense to be alleged and proved. See Ad-
visory Committee Note to rule 7(c)(2).

Although special verdict provisions are rare in crimi-
nal cases, they are not unknown. See United States v.
Spock, 416 F. 2d 165 (1st Cir. 1969), especially footnote 41
where authorities are listed.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The right of a party to have the jury polled is an ‘‘un-
doubted right.”” Humphries v. District of Columbia, 174
U.S. 190, 194 (1899). Its purpose is to determine with cer-
tainty that ‘‘each of the jurors approves of the verdict
as returned; that no one has been coerced or induced to
sign a verdict to which he does not fully assent.” Id.

Currently, Rule 31(d) is silent on the precise method
of polling the jury. Thus, a court in its discretion may
conduct the poll collectively or individually. As one
court has noted, although the prevailing view is that
the method used is a matter within the discretion of
the trial court, United States v. Miller, 59 F.3d 417, 420 (3d
Cir. 1995) (citing cases), the preference, nonetheless of
the appellate and trial courts, seems to favor individ-
ual polling. Id. (citing cases). That is the position
taken in the American Bar Association Standards for
Criminal Justice §15-4.5. Those sources favoring indi-
vidual polling observe that conducting a poll of the ju-
rors collectively saves little time and does not always
adequately insure that an individual juror who has
been forced to join the majority during deliberations
will voice dissent from a collective response. On the
other hand, an advantage to individual polling is the
“‘likelihood that it will discourage post-trial efforts to
challenge the verdict on allegations of coercion on the
part of some of the jurors.” Miller, Id. at 420 (citing
Audette v. Isaksen Fishing Corp., 789 F.2d 956, 961, n. 6
(1st Cir. 1986)).

The Committee is persuaded by the authorities and
practice that there are advantages of conducting an in-
dividual poll of the jurors. Thus, the rule requires that
the jurors be polled individually when a polling is re-
quested, or when polling is directed sua sponte by the
court. The amendment, however, leaves to the court
the discretion as to whether to conduct a separate poll
for each defendant, each count of the indictment or
complaint, or on other issues.

Changes Made to Rule 31 After Publication (‘‘GAP Re-
port”’). The Committee changed the rule to require that
any polling of the jury must be done before the jury is
discharged and it incorporated suggested style changes
submitted by the Style Subcommittee.

COMMITTEE NOTES ON RULES—2000 AMENDMENT

The rule is amended to reflect the creation of new
Rule 32.2, which now governs criminal forfeiture proce-
dures.

GAP Report—Rule 31. The Committee made no
changes to the published draft amendment to Rule 31.
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COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 31 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 31(b) has been amended to clarify that a jury
may return partial verdicts, either as to multiple de-
fendants or multiple counts, or both. See, e.g., United
States v. Cunningham, 145 F.3d 1385, 1388-90 (D.C. Cir.
1998) (partial verdicts on multiple defendants and
counts). No change in practice is intended.

TITLE VII. POST-CONVICTION PROCEDURES
Rule 32. Sentencing and Judgment

(a) [RESERVED.]
(b) TIME OF SENTENCING.

(1) In General. The court must impose sen-
tence without unnecessary delay.

(2) Changing Time Limits. The court may, for
good cause, change any time limits prescribed
in this rule.

(c) PRESENTENCE INVESTIGATION.
(1) Required Investigation.

(A) In General. The probation officer must
conduct a presentence investigation and sub-
mit a report to the court before it imposes
sentence unless:

(i) 18 U.S.C. §3593(c) or another statute
requires otherwise; or

(ii) the court finds that the information
in the record enables it to meaningfully

exercise its sentencing authority under 18

U.S.C. §3553, and the court explains its

finding on the record.

(B) Restitution. If the law permits restitu-
tion, the probation officer must conduct an
investigation and submit a report that con-
tains sufficient information for the court to
order restitution.

(2) Interviewing the Defendant. The probation
officer who interviews a defendant as part of a
presentence investigation must, on request,
give the defendant’s attorney notice and a rea-
sonable opportunity to attend the interview.

(d) PRESENTENCE REPORT.
(1) Applying the Advisory Sentencing Guide-
lines. The presentence report must:

(A) identify all applicable guidelines and
policy statements of the Sentencing Com-
mission;

(B) calculate the defendant’s offense level
and criminal history category;

(C) state the resulting sentencing range
and kinds of sentences available;

(D) identify any factor relevant to:

(i) the appropriate kind of sentence, or
(ii) the appropriate sentence within the
applicable sentencing range; and

(B) identify any basis for departing from
the applicable sentencing range.

(2) Additional Information. The presentence
report must also contain the following:
(A) the defendant’s history and character-
istics, including:
(i) any prior criminal record;
(ii) the defendant’s financial condition;
and

(iii) any circumstances affecting the de-
fendant’s behavior that may be helpful in
imposing sentence or in correctional treat-
ment;

(B) information that assesses any finan-
cial, social, psychological, and medical im-
pact on any victim;

(C) when appropriate, the nature and ex-
tent of nonprison programs and resources
available to the defendant;

(D) when the law provides for restitution,
information sufficient for a restitution
order;

(E) if the court orders a study under 18
U.S.C. §35652(b), any resulting report and rec-
ommendation;

(F) a statement of whether the govern-
ment seeks forfeiture under Rule 32.2 and
any other law; and

(G) any other information that the court
requires, including information relevant to
the factors under 18 U.S.C. §3553(a).

(3) Exclusions. The presentence report must
exclude the following:

(A) any diagnoses that, if disclosed, might
seriously disrupt a rehabilitation program;

(B) any sources of information obtained
upon a promise of confidentiality; and

(C) any other information that, if dis-
closed, might result in physical or other
harm to the defendant or others.

(e) DISCLOSING THE REPORT AND RECOMMENDA-

TION.

(1) Time to Disclose. Unless the defendant has
consented in writing, the probation officer
must not submit a presentence report to the
court or disclose its contents to anyone until
the defendant has pleaded guilty or nolo con-
tendere, or has been found guilty.

(2) Minimum Required Notice. The probation
officer must give the presentence report to the
defendant, the defendant’s attorney, and an
attorney for the government at least 35 days
before sentencing unless the defendant waives
this minimum period.

(3) Sentence Recommendation. By local rule or
by order in a case, the court may direct the
probation officer not to disclose to anyone
other than the court the officer’s recom-
mendation on the sentence.

(f) OBJECTING TO THE REPORT.

(1) Time to Object. Within 14 days after re-
ceiving the presentence report, the parties
must state in writing any objections, includ-
ing objections to material information, sen-
tencing guideline ranges, and policy state-
ments contained in or omitted from the re-
port.

(2) Serving Objections. An objecting party
must provide a copy of its objections to the
opposing party and to the probation officer.

(3) Action on Objections. After receiving ob-
jections, the probation officer may meet with
the parties to discuss the objections. The pro-
bation officer may then investigate further
and revise the presentence report as appro-
priate.

(g) SUBMITTING THE REPORT. At least 7 days be-

fore sentencing, the probation officer must sub-
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