Rule 38

thority to grant because of an appeal that has
been docketed and is pending, the court may:
(1) defer considering the motion;
(2) deny the motion; or
(3) state either that it would grant the mo-
tion if the court of appeals remands for that
purpose or that the motion raises a substan-
tial issue.

(b) NOTICE TO THE COURT OF APPEALS. The
movant must promptly notify the circuit clerk
under Federal Rule of Appellate Procedure 12.1
if the district court states that it would grant
the motion or that the motion raises a substan-
tial issue.

(c) REMAND. The district court may decide the
motion if the court of appeals remands for that
purpose.

(Added Apr. 23, 2012, eff. Dec. 1, 2012.)
COMMITTEE NOTES ON RULES—2012

This new rule adopts for any motion that the district
court cannot grant because of a pending appeal the
practice that most courts follow when a party makes a
motion under Rule 60(b) of the Federal Rules of Civil
Procedure to vacate a judgment that is pending on ap-
peal. After an appeal has been docketed and while it re-
mains pending, the district court cannot grant a Rule
60(b) motion without a remand. But it can entertain
the motion and deny it, defer consideration, or state
that it would grant the motion if the court of appeals
remands for that purpose or state that the motion
raises a substantial issue. Experienced lawyers often
refer to the suggestion for remand as an ‘‘indicative
ruling.” (Federal Rule of Appellate Procedure 4(b)(3)
lists three motions that, if filed within the relevant
time limit, suspend the effect of a notice of appeal filed
before or after the motion is filed until the judgment of
conviction is entered and the last such motion is ruled
upon. The district court has authority to grant the mo-
tion without resorting to the indicative ruling proce-
dure.)

The procedure formalized by Federal Rule of Appel-
late Procedure 12.1 is helpful when relief is sought from
an order that the court cannot reconsider because the
order is the subject of a pending appeal. In the criminal
context, the Committee anticipates that Criminal Rule
37 will be used primarily if not exclusively for newly
discovered evidence motions under Criminal Rule
33(b)(1) (see United States v. Cronic, 466 U.S. 648, 667 n.42
(1984)), reduced sentence motions under Criminal Rule
35(b), and motions under 18 U.S.C. §3582(c). Rule 37 does
not attempt to define the circumstances in which an
appeal limits or defeats the district court’s authority
to act in the face of a pending appeal. The rules that
govern the relationship between trial courts and appel-
late courts may be complex, depending in part on the
nature of the order and the source of appellate jurisdic-
tion. Rule 37 applies only when those rules deprive the
district court of authority to grant relief without ap-
pellate permission. If the district court concludes that
it has authority to grant relief without appellate per-
mission, it can act without falling back on the indic-
ative ruling procedure.

To ensure proper coordination of proceedings in the
district court and in the appellate court, the movant
must notify the circuit clerk under Federal Rule of Ap-
pellate Procedure 12.1 if the district court states that
it would grant the motion or that the motion raises a
substantial issue. Remand is in the court of appeals’
discretion under Federal Rule of Appellate Procedure
12.1.

Often it will be wise for the district court to deter-
mine whether it in fact would grant the motion if the
court of appeals remands for that purpose. But a mo-
tion may present complex issues that require extensive
litigation and that may either be mooted or be pre-
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sented in a different context by decision of the issues
raised on appeal. In such circumstances the district
court may prefer to state that the motion raises a sub-
stantial issue, and to state the reasons why it prefers
to decide only if the court of appeals agrees that it
would be useful to decide the motion before decision of
the pending appeal. The district court is not bound to
grant the motion after stating that the motion raises
a substantial issue; further proceedings on remand may
show that the motion ought not be granted.

Changes Made to Proposed Amendment Released for Pub-
lic Comment. No changes were made in the amendment
as published.

Rule 38. Staying a Sentence or a Disability

(a) DEATH SENTENCE. The court must stay a
death sentence if the defendant appeals the con-
viction or sentence.

(b) IMPRISONMENT.

(1) Stay Granted. If the defendant is released
pending appeal, the court must stay a sen-
tence of imprisonment.

(2) Stay Denied; Place of Confinement. If the
defendant is not released pending appeal, the
court may recommend to the Attorney Gen-
eral that the defendant be confined near the
place of the trial or appeal for a period reason-
ably necessary to permit the defendant to as-
sist in preparing the appeal.

(c) FINE. If the defendant appeals, the district
court, or the court of appeals under Federal
Rule of Appellate Procedure 8, may stay a sen-
tence to pay a fine or a fine and costs. The court
may stay the sentence on any terms considered
appropriate and may require the defendant to:

(1) deposit all or part of the fine and costs
into the district court’s registry pending ap-
peal;

(2) post a bond to pay the fine and costs; or

(3) submit to an examination concerning the
defendant’s assets and, if appropriate, order
the defendant to refrain from dissipating as-
sets.

(d) PROBATION. If the defendant appeals, the
court may stay a sentence of probation. The
court must set the terms of any stay.

(e) RESTITUTION AND NOTICE TO VICTIMS.

(1) In General. If the defendant appeals, the
district court, or the court of appeals under
Federal Rule of Appellate Procedure 8, may
stay—on any terms considered appropriate—
any sentence providing for restitution under 18
U.S.C. §3556 or notice under 18 U.S.C. §3555.

(2) Ensuring Compliance. The court may issue
any order reasonably necessary to ensure com-
pliance with a restitution order or a notice
order after disposition of an appeal, including:

(A) a restraining order;

(B) an injunction;

(C) an order requiring the defendant to de-
posit all or part of any monetary restitution
into the district court’s registry; or

(D) an order requiring the defendant to
post a bond.

(f) FORFEITURE. A stay of a forfeiture order is
governed by Rule 32.2(d).

(g) DISABILITY. If the defendant’s conviction or
sentence creates a civil or employment disabil-
ity under federal law, the district court, or the
court of appeals under Federal Rule of Appellate
Procedure 8, may stay the disability pending ap-
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peal on any terms considered appropriate. The
court may issue any order reasonably necessary
to protect the interest represented by the dis-
ability pending appeal, including a restraining
order or an injunction.

(As amended Dec. 27, 1948, eff. Jan. 1, 1949; Feb.
28, 1966, eff. July 1, 1966; Dec. 4, 1967, eff. July 1,
1968; Apr. 24, 1972, eff. Oct. 1, 1972; Pub. L. 98-473,
title II, §215(c), Oct. 12, 1984, 98 Stat. 2016; Mar.
9, 1987, eff. Aug. 1, 1987; Apr. 17, 2000, eff. Dec. 1,
2000; Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

This rule substantially continues existing law except
that it provides that in case an appeal is taken from a
judgment imposing a sentence of imprisonment, a stay
shall be granted only if the defendant so elects, or is
admitted to bail. Under the present rule the sentence is
automatically stayed unless the defendant elects to
commence service of the sentence pending appeal. The
new rule merely changes the burden of making the
election. See Rule V of the Criminal Appeals Rules,
1933, 292 U.S. 661.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

A defendant sentenced to a term of imprisonment is
committed to the custody of the Attorney General who
is empowered by statute to designate the place of his
confinement. 18 U.S.C. §4082. The sentencing court has
no authority to designate the place of imprisonment.
See, e.g., Hogue v. United States, 287 F.2d 99 (6th Cir.
1961), cert. den., 368 U.S. 932 (1961).

When the place of imprisonment has been designated,
and notwithstanding the pendency of an appeal, the de-
fendant is usually transferred from the place of his
temporary detention within the district of his convic-
tion unless he has elected ‘‘not to commence service of
the sentence.”” This transfer can be avoided only if the
defendant makes the election, a course sometimes ad-
vised by counsel who may deem it necessary to consult
with the defendant from time to time before the appeal
is finally perfected. However, the election deprives the
defendant of a right to claim credit for the time spent
in jail pending the disposition of the appeal because 18
U.S.C. §3568 provides that the sentence of imprison-
ment commences, to run only from ‘‘the date on which
such person is received at the penitentiary, reform-
atory, or jail for service of said sentence.” See, e.g.,
Shelton v. United States, 234 F.2d 132 (bth Cir. 1956).

The amendment eliminates the procedure for election
not to commence service of sentence. In lieu thereof it
is provided that the court may recommend to the At-
torney General that the defendant be retained at or
transferred to a place of confinement near the place of
trial or the place where the appeal is to be heard for
the period reasonably necessary to permit the defend-
ant to assist in the preparation of his appeal to the
court of appeals. Under this procedure the defendant
would no longer be required to serve dead time in a
local jail in order to assist in preparation of his appeal.

NOTES OF ADVISORY COMMITTEE ON RULES—1968
AMENDMENT

Subdivisions (b) and (c) of this rule relate to appeals,
the provisions of which are transferred to and covered
by the Federal Rules of Appellate Procedure. See Advi-
sory Committee Note under rule 37.

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Rule 38(a)(2) is amended to reflect rule 9(b), Federal
Rules of Appellate Procedure. The criteria for the stay
of a sentence of imprisonment pending disposition of an
appeal are those specified in rule 9(c) which incor-
porates 18 U.S.C. §3148 by reference.

The last sentence of subdivision (a)(2) is retained al-
though easy access to the defendant has become less
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important with the passage of the Criminal Justice Act
which provides for compensation to the attorney to
travel to the place at which the defendant is confined.
Whether the court will recommend confinement near
the place of trial or place where the appeal is to be
heard will depend upon a balancing of convenience
against the possible advantage of confinement at a
more remote correctional institution where facilities
and program may be more adequate.

The amendment to subdivision (a)(4) gives the court
discretion in deciding whether to stay the order placing
the defendant on probation. It also makes mandatory
the fixing of conditions for the stay if a stay is granted.
The court cannot release the defendant pending appeal
without either placing him on probation or fixing the
conditions for the stay under the Bail Reform Act, 18
U.S.C. §3148.

Former rule 38(a)(4) makes mandatory a stay of an
order placing the defendant on probation whenever an
appeal is noted. The court may or may not impose con-
ditions upon the stay. See rule 46, Federal Rules of
Criminal Procedure; and the Bail Reform Act, 18 U.S.C.
§3148.

Having the defendant on probation during the period
of appeal may serve the objectives of both community
protection and defendant rehabilitation. In current
practice, the order of probation is sometimes stayed for
an appeal period as long as two years. In a situation
where the appeal is unsuccessful, the defendant must
start under probation supervision after so long a time
that the conditions of probation imposed at the time of
initial sentencing may no longer appropriately relate
either to the defendant’s need for rehabilitation or to
the community’s need for protection. The purposes of
probation are more likely to be served if the judge can
exercise discretion, in appropriate cases, to require the
defendant to be under probation during the period of
appeal. The American Bar Association Project on
Standards for Criminal Justice takes the position that
prompt imposition of sentence aids in the rehabilita-
tion of defendants, ABA Standards Relating to Pleas of
Guilty §1.8(a)(i), Commentary p. 40 (Approved Draft,
1968). See also Sutherland and Cressey, Principles of
Criminology 336 (1966).

Under 18 U.S.C. §3148 the court now has discretion to
impose conditions of release which are necessary to
protect the community against danger from the defend-
ant. This is in contrast to release prior to conviction,
where the only appropriate criterion is insuring the ap-
pearance of the defendant. 18 U.S.C. §3146. Because the
court may impose conditions of release to insure com-
munity protection, it seems appropriate to enable the
court to do so by ordering the defendant to submit to
probation supervision during the period of appeal, thus
giving the probation service responsibility for super-
vision.

A major difference between probation and release
under 18 U.S.C. §3148 exists if the defendant violates
the conditions imposed upon his release. In the event
that release is under 18 U.S.C. §3148, the violation of
the condition may result in his being placed in custody
pending the decision on appeal. If the appeal were un-
successful, the order placing him on probation presum-
ably would become effective at that time, and he would
then be released under probation supervision. If the de-
fendant were placed on probation, his violation of a
condition could result in the imposition of a jail or
prison sentence. If the appeal were unsuccessful, the
jail or prison sentence would continue to be served.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2000 AMENDMENT

The rule is amended to reflect the creation of new
Rule 32.2 which now governs criminal forfeiture proce-
dures.
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GAP Report—Rule 38. The Committee made no
changes to the published draft.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 38 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only.

The reference to Appellate Rule 9(b) is deleted. The
Committee believed that the reference was unnecessary
and its deletion was not intended to be substantive in
nature.

REFERENCES IN TEXT

The Federal Rules of Appellate Procedure, referred to
in subds. (c), (e)(1), and (g), are set out in the Appendix
to Title 28, Judiciary and Judicial Procedure.

AMENDMENT BY PUBLIC LAW

1984—Pub. L. 98-473, §215(c)(1), substituted ‘‘Stay of
Execution” for ‘‘Stay of Execution, and Relief Pending
Review’ in rule catchline.

Subd. (a). Pub. L. 98-473, §215(c)(1), struck out subd.
heading ‘‘(a) Stay of Execution’.

Pub. L. 98-473, §215(c)(3), (4), redesignated subd. (a)(1)
as (a), and inserted ‘‘from the conviction or sentence”
after ‘‘is taken’.

Subd. (b). Pub. L. 98-473, §215(c)(3), (5), redesignated
subd. (a)(2) as (b), and inserted ‘‘from the conviction or
sentence’” after ‘‘is taken”.

Pub. L. 98-473, §215(c)(2), struck out subd. (b) relating
to bail, which had been abrogated Dec. 4, 1967, eff. July
1, 1968.

Subd. (¢). Pub. L. 98-473, §215(c)(3), redesignated subd.
(a)(3) as (c).

Pub. L. 98-473, §215(c)(2), struck out subd. (c) relating
to application for relief pending review, which had been
abrogated Dec. 4, 1967, eff. July 1, 1968.

Subd. (d). Pub. L. 98-473, §215(c)(3), (6), redesignated
subd. (a)(4) as (d) and amended it generally. Prior to
amendment, subd. (a)(4) read as follows: ‘“‘An order
placing the defendant on probation may be stayed if an
appeal is taken. If not stayed, the court shall specify
when the term of probation shall commence. If the
order is stayed the court shall fix the terms of the
stay.”

Subds. (e), (f). Pub. L. 98-473, §215(c)(7), added subds.
(e) and (f).

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-473 effective Nov. 1, 1987,
and applicable only to offenses committed after the
taking effect of such amendment, see section 235(a)(1)
of Pub. L. 98-473, set out as an Effective Date note
under section 3551 of this title.

Rule 39. [Reserved]

TITLE VIII. SUPPLEMENTARY AND
SPECIAL PROCEEDINGS

Rule 40. Arrest for Failing to Appear in Another
District or for Violating Conditions of Re-
lease Set in Another District

(a) IN GENERAL. A person must be taken with-
out unnecessary delay before a magistrate judge
in the district of arrest if the person has been
arrested under a warrant issued in another dis-
trict for:

(i) failing to appear as required by the terms
of that person’s release under 18 TU.S.C.
§§3141-3156 or by a subpoena; or

(ii) violating conditions of release set in an-
other district.

(b) PROCEEDINGS. The judge must proceed
under Rule 5(c)(3) as applicable.

TITLE 18, APPENDIX—RULES OF CRIMINAL PROCEDURE

Page 146

(c) RELEASE OR DETENTION ORDER. The judge
may modify any previous release or detention
order issued in another district, but must state
in writing the reasons for doing so.

(d) VIDEO TELECONFERENCING. Video tele-
conferencing may be used to conduct an appear-
ance under this rule if the defendant consents.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
24, 1972, eff. Oct. 1, 1972; Apr. 30, 1979, eff. Aug. 1,
1979; Pub. L. 96-42, §1(2), July 31, 1979, 93 Stat.
326; Apr. 28, 1982, eff. Aug. 1, 1982; Pub. L. 98-473,
title II, §§209(c), 215(d), Oct. 12, 1984, 98 Stat.
1986, 2016; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 25,
1989, eff. Dec. 1, 1989; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 27, 1995,
eff. Dec. 1, 1995; Apr. 29, 2002, eff. Dec. 1, 2002;
Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 26, 2011, eff.
Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. This rule modifies and revamps existing procedure.
The present practice has developed as a result of a se-
ries of judicial decisions, the only statute dealing with
the subject being exceedingly general, 18 U.S.C. 591
[now 3041] (Arrest and removal for trial):

For any crime or offense against the United States,
the offender may, by any justice or judge of the United
States, or by any United States commissioner, or by
any chancellor, judge of a supreme or superior court,
chief or first judge of common pleas, mayor of a city,
justice of the peace, or other magistrate, of any State
where he may be found, and agreeably to the usual
mode of process against offenders in such State, and at
the expense of the United States, be arrested and im-
prisoned, or bailed, as the case may be, for trial before
such court of the United States as by law has cog-
nizance of the offense. * * * Where any offender or wit-
ness is committed in any district other than that where
the offense is to be tried, it shall be the duty of the
judge of the district where such offender or witness is
imprisoned, seasonably to issue, and of the marshal to
execute, a warrant for his removal to the district where
the trial is to be had.

The scope of a removal hearing, the issues to be consid-
ered, and other similar matters are governed by judi-
cial decisions, Beavers v. Henkel, 194 U.S. 73; Tinsley v.
Treat, 205 U.S. 20; Henry v. Henkel, 235 U.S. 219; Rodman
v. Pothier, 264 U.S. 399; Morse v. United States, 267 U.S.
80; Fetters v. United States ex rel. Cunningham, 283 U.S.
638; United States ex rel. Kassin v. Mulligan, 295 U.S. 396;
see, also, 9 Edmunds, Cyclopedia of Federal Procedure
39053, et seq.

2. The purpose of removal proceedings is to accord
safeguards to a defendant against an improvident re-
moval to a distant point for trial. On the other hand,
experience has shown that removal proceedings have at
times been used by defendants for dilatory purposes
and in attempting to frustrate prosecution by prevent-
ing or postponing transportation even as between ad-
joining districts and between places a few miles apart.
The object of the rule is adequately to meet each of
these two situations.

3. For the purposes of removal, all cases in which the
accused is apprehended in a district other than that in
which the prosecution is pending have been divided into
two groups: first, those in which the place of arrest is
either in another district of the same State, or if in an-
other State, then less than 100 miles from the place
where the prosecution is pending; and second, cases in
which the arrest occurs in a State other than that in
which the prosecution is pending and the place of ar-
rest is 100 miles or more distant from the latter place.

In the first group of cases, removal proceedings are
abolished. The defendant’s right to the usual prelimi-
nary hearing is, of course, preserved, but the commit-
ting magistrate, if he holds defendant would bind him
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