Rule 44

AMENDMENT BY PUBLIC LAW
1975—Pub. L. 94-64 amended subd. (b)(2) generally.

EFFECTIVE DATE OF AMENDMENTS PROPOSED APRIL 22,
1974; EFFECTIVE DATE OF 1975 AMENDMENTS

Amendments of this rule embraced in the order of the
United States Supreme Court on Apr. 22, 1974 and the
amendments of this rule made by section 3 of Pub. L.
94-64, effective Dec. 1, 1975, see section 2 of Pub. L.
94-64, set out as a note under rule 4 of these rules.

Rule 44. Right to and Appointment of Counsel

(a) RIGHT TO APPOINTED COUNSEL. A defendant
who is unable to obtain counsel is entitled to
have counsel appointed to represent the defend-
ant at every stage of the proceeding from initial
appearance through appeal, unless the defendant
waives this right.

(b) APPOINTMENT PROCEDURE. Federal law and
local court rules govern the procedure for imple-
menting the right to counsel.

(c) INQUIRY INTO JOINT REPRESENTATION.

(1) Joint Representation. Joint representation
occurs when:

(A) two or more defendants have been
charged jointly under Rule 8(b) or have been
joined for trial under Rule 13; and

(B) the defendants are represented by the
same counsel, or counsel who are associated
in law practice.

(2) Court’s Responsibilities in Cases of Joint
Representation. The court must promptly in-
quire about the propriety of joint representa-
tion and must personally advise each defend-
ant of the right to the effective assistance of
counsel, including separate representation.
Unless there is good cause to believe that no
conflict of interest is likely to arise, the court
must take appropriate measures to protect
each defendant’s right to counsel.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
24, 1972, eff. Oct. 1, 1972; Apr. 30, 1979, eff. Dec. 1,
1980; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22, 1993,
eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. This rule is a restatement of existing law in regard
to the defendant’s constitutional right of counsel as de-
fined in recent judicial decisions. The Sixth Amend-
ment provides:

“In all criminal prosecutions, the accused shall enjoy
the right * * * to have the Assistance of Counsel for his
defense.”

28 U.S.C. former §394 (now §1654) provides:

“In all the courts of the United States the parties
may plead and manage their own causes personally, or
by the assistance of such counsel or attorneys at law
as, by the rules of the said courts, respectively, are per-
mitted to manage and conduct causes therein.”

18 U.S.C. former §563 (now §3005), which is derived from
the act of April 30, 1790 (1 Stat. 118), provides:

“Every person who is indicted of treason or other
capital crime, shall be allowed to make his full defense
by counsel learned in the law; and the court before
which he is tried or some judge thereof, shall imme-
diately, upon his request, assign to him such counsel,
not exceeding two, as he may desire, and they shall
have free access to him at all seasonable hours.”

The present extent of the right of counsel has been de-
fined recently in Johnson v. Zerbst, 304 U.S. 458; Walker
v. Johnston, 312 U.S. 275; and Glasser v. United States, 315
U.S. 60. The rule is a restatement of the principles
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enunciated in these decisions. See, also, Holtzoff, 20
N.Y.U.L.Q.R. 1.

2. The rule is intended to indicate that the right of
the defendant to have counsel assigned by the court re-
lates only to proceedings in court and, therefore, does
not include preliminary proceedings before a commit-
ting magistrate. Although the defendant is not entitled
to have counsel assigned to him in connection with pre-
liminary proceedings, he is entitled to be represented
by counsel retained by him, if he so chooses, Rule 5(b)
(Proceedings before the Commissioner; Statement by
the Commissioner) and Rule 40(b)(2) (Commitment to
Another District; Removal—Arrest in Distant Dis-
trict—Statement by Commissioner or Judge). As to de-
fendant’s right of counsel in connection with the tak-
ing of depositions, see Rule 15(c) (Depositions—Defend-
ant’s Counsel and Payment of Expenses).

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

A new rule is provided as a substitute for the old to
provide for the assignment of counsel to defendants un-
able to obtain counsel during all stages of the proceed-
ing. The Supreme Court has recently made clear the
importance of providing counsel both at the earliest
possible time after arrest and on appeal. See Crooker v.
California, 357 U.S. 433 (1958); Cicenia v. LaGay, 357 U.S.
504 (1958); White v. Maryland, 373 U.S. 59 (1963); Gideon v.
Wainwright, 372 U.S. 335 (1963); Douglas v. California, 372
U.S. 353 (1963). See also Association of the Bar of the
City of New York, Special Committee to Study the De-
fender System, Equal Justice for the Accused (1959);
Report of the Attorney General’s Committee on Pov-
erty and the Administration of Justice (1963); Beaney,
Right to Counsel Before Arraignment, 45 Minn.L.Rev.
771 (1961); Boskey, The Right to Counsel in Appellate
Proceedings, 45 Minn.L.Rev. 783 (1961); Douglas, The
Right to Counsel—A Foreword, 45 Minn.L.Rev. 693
(1961); Kamisar, The Right to Counsel and the Four-
teenth Amendment; A Dialogue on ‘“The Most Perva-
sive Right” of an Accused, 30 U.Chi.LL.Rev. 1 (1962);
Kamisar, Betts v. Brady Twenty Years Later: The
Right to Counsel and Due Process Values, 61
Mich.L.Rev. 219 (1962); Symposium, The Right to Coun-
sel, 22 Legal Aid Briefcase 4-48 (1963). Provision has
been made by law for a Legal Aid Agency in the Dis-
trict of Columbia which is charged with the duty of
providing counsel and courts are admonished to assign
such counsel ‘“‘as early in the proceeding as prac-
ticable.” D.C. Code §2-2202. Congress has now made pro-
vision for assignment of counsel and their compensa-
tion in all of the districts. Criminal Justice Act of 1964
(78 Stat. 552).

Like the original rule the amended rule provides a
right to counsel which is broader in two respects than
that for which compensation is provided in the Crimi-
nal Justice Act of 1964: (1) the right extends to petty of-
fenses to be tried in the district courts, and (2) the
right extends to defendants unable to obtain counsel
for reasons other than financial. These rules do not
cover procedures other than those in the courts of the
United States and before United States commissioners.
See Rule 1. Hence, the problems relating to the provid-
ing of counsel prior to the initial appearance before a
court or commissioner are not dealt with in this rule.
Cf. Escobedo v. United States, 378 U.S. 478 (1964); Enker
and Elsen, Counsel for the Suspect: Massiah v. United
States and Escobedo v. Illinois, 49 Minn.L.Rev. 47 (1964).

Subdivision (a).—This subdivision expresses the right
of the defendant unable to obtain counsel to have such
counsel assigned at any stage of the proceedings from
his initial appearance before the commissioner or court
through the appeal, unless he waives such right. The
phrase ‘‘from his initial appearance before the commis-
sioner or court’ is intended to require the assignment
of counsel as promptly as possible after it appears that
the defendant is unable to obtain counsel. The right to
assignment of counsel is not limited to those finan-
cially unable to obtain counsel. If a defendant is able to
compensate counsel but still cannot obtain counsel, he
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is entitled to the assignment of counsel even though
not to free counsel.

Subdivision (b).—This new subdivision reflects the
adoption of the Criminal Justice Act of 1964. See Re-
port of the Judicial Conference of the United States on
the Criminal Justice Act of 1964, 36 F.R.D. 277 (1964).

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Subdivision (a) is amended to reflect the Federal
Magistrates Act of 1968. The phrase ‘‘federal mag-
istrate’ is defined in rule 54.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Note to Subdivision (c). Rule 44(c) establishes a proce-
dure for avoiding the occurrence of events which might
otherwise give rise to a plausible post-conviction claim
that because of joint representation the defendants in
a criminal case were deprived of their Sixth Amend-
ment right to the effective assistance of counsel. Al-
though ‘‘courts have differed with respect to the scope
and nature of the affirmative duty of the trial judge to
assure that criminal defendants are not deprived of
their right to the effective assistance of counsel by
joint representation of conflicting interests,” Holloway
v. Arkansas, 98 S.Ct. 1173 (1978) (where the Court found
it unnecessary to reach this issue), this amendment is
generally consistent with the current state of the law
in several circuits. As held in United States v. Carrigan,
543 F.2d 1053 (2d Cir. 1976):

When a potential conflict of interest arises, either

where a court has assigned the same counsel to rep-

resent several defendants or where the same counsel
has been retained by co-defendants in a criminal
case, the proper course of action for the trial judge is
to conduct a hearing to determine whether a conflict
exists to the degree that a defendant may be pre-
vented from receiving advice and assistance suffi-
cient to afford him the quality of representation
guaranteed by the Sixth Amendment. The defendant
should be fully advised by the trial court of the facts
underlying the potential conflict and be given the op-
portunity to express his views.
See also United States v. Lawriw, 568 F.2d 98 (8th Cir.
1977) (duty on trial judge to make inquiry where joint
representation by appointed or retained counsel, and
“without such an inquiry a finding of knowing and in-
telligent waiver will seldom, if ever, be sustained by
this Court’); Abraham v. United States, 549 F.2d 236 (2d
Cir. 1977); United States v. Mari, 526 F.2d 117 (2d Cir.
1975); United States v. Truglio, 493 F.2d 574 (4th Cir. 1974)
(joint representation should cause trial judge ‘‘to in-
quire whether the defenses to be presented in any way
conflict’’); United States v. DeBerry, 487 F.2d 488 (2d Cir.
1973); United States ex rel. Hart v. Davenport, 478 F.2d 203
(3d Cir. 1973) (noting there ‘‘is much to be said for the
rule . . . which assumes prejudice and nonwaiver if
there has been no on-the-record inquiry by the court as
to the hazards to defendants from joint representa-
tion’’; United States v. Alberti, 470 F.2d 878 (2d Cir. 1973);
United States v. Foster, 469 F.2d 1 (1st Cir. 1972) (lack of
sufficient inquiry shifts the burden of proof on the
question of prejudice to the government); Campbell v.
United States, 352 F.2d 359 (D.C. Cir. 1965) (where joint
representation, court ‘‘has a duty to ascertain whether
each defendant has an awareness of the potential risks
of that course and nevertheless has knowingly chosen
it’’). Some states have taken a like position; see, e.g.,
State v. Olsen, —— Minn. ——, 2568 N.W.2d 898 (1977).

This procedure is also consistent with that rec-
ommended in the ABA Standards Relating to the Func-
tion of the Trial Judge (Approved Draft, 1972), which
provide in §3.4(b):

Whenever two or more defendants who have been
jointly charged, or whose cases have been consoli-
dated, are represented by the same attorney, the trial
judge should inquire into potential conflicts which
may jeopardize the right of each defendant to the fi-
delity of his counsel.
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Avoiding a conflict-of-interest situation is in the
first instance a responsibility of the attorney. If a law-
yver represents ‘‘multiple clients having potentially dif-
fering interests, he must weigh carefully the possibility
that his judgment may be impaired or his loyalty di-
vided if he accepts or continues the employment,” and
he is to ‘‘resolve all doubts against the propriety of the
representation.” Code of Professional Responsibility,
Ethical Consideration 5-15. See also ABA Standards Re-
lating to the Defense Function §3.5(b) (Approved Draft,
1971), concluding that the ‘‘potential for conflict of in-
terest in representing multiple defendants is so grave
that ordinarily a lawyer should decline to act for more
than one of several co-defendants except in unusual sit-
uations when, after careful investigation, it is clear
that no conflict is likely to develop and when the sev-
eral defendants give an informed consent to such mul-
tiple representation.”

It by no means follows that the inquiry provided for
by rule 44(c) is unnecessary. For one thing, even the
most diligent attorney may be unaware of facts giving
rise to a potential conflict. Often ‘‘counsel must oper-
ate somewhat in the dark and feel their way uncer-
tainly to an understanding of what their clients may be
called upon to meet upon a trial” and consequently
‘“‘are frequently unable to foresee developments which
may require changes in strategy.” United States v.
Carrigan, supra (concurring opinion). ‘“‘Because the con-
flicts are often subtle it is not enough to rely upon
counsel, who may not be totally disinterested, to make
sure that each of his joint clients has made an effective
waiver.” United States v. Lawriw, supra.

Moreover, it is important that the trial judge ascer-
tain whether the effective and fair administration of
justice would be adversely affected by continued joint
representation, even when an actual conflict is not
then apparent. As noted in United States v. Mari, supra
(concurring opinion):

Trial court insistence that, except in extraordinary
circumstances, codefendants retain separate counsel
will in the long run . . . prove salutary not only to
the administration of justice and the appearance of
justice but the cost of justice; habeas corpus peti-
tions, petitions for new trials, appeals and occasion-
ally retrials . . . can be avoided. Issues as to whether
there is an actual conflict of interest, whether the
conflict has resulted in prejudice, whether there has
been a waiver, whether the waiver is intelligent and
knowledgeable, for example, can all be avoided.
Where a conflict that first did not appear subse-
quently arises in or before trial, . . . continuances or
mistrials can be saved. Essentially by the time a
case . . . gets to the appellate level the harm to the
appearance of justice has already been done, whether
or not reversal occurs; at the trial level it is a matter
which is so easy to avoid.

A rule 44(c) inquiry is required whether counsel is as-
signed or retained. It ‘“‘makes no difference whether
counsel is appointed by the court or selected by the de-
fendants; even where selected by the defendants the
same dangers of potential conflict exist, and it is also
possible that the rights of the public to the proper ad-
ministration of justice may be affected adversely.”
United States v. Mari, supra (concurring opinion). See
also United States v. Lawriw, supra. When there has been
‘“‘no discussion as to possible conflict initiated by the
court,” it cannot be assumed that the choice of counsel
by the defendants ‘‘was intelligently made with knowl-
edge of any possible conflict.”” United States v. Carrigan,
supra. As for assigned counsel, it is provided by statute
that ‘‘the court shall appoint separate counsel for de-
fendants having interests that cannot properly be rep-
resented by the same counsel, or when other good cause
is shown.” 18 U.S.C. §3006(A)(b). Rule 44(c) is not in-
tended to prohibit the automatic appointment of sepa-
rate counsel in the first instance, see Ford v. United
States, 379 F.2d 123 (D.C. Cir. 1967); Lollar v. United
States, 376 F.2d 243 (D.C. Cir. 1967), which would obviate
the necessity for an inquiry.

Under rule 44(c), an inquiry is called for when the
joined defendants are represented by the same attorney
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and also when they are represented by attorneys ‘‘asso-
ciated in the practice of law.” This is consistent with
Code of Professional Responsibility, Disciplinary Rule
5-105(D) (providing that if ‘‘a lawyer is required to de-
cline employment or to withdraw from employment”
because of a potential conflict, ‘‘no partner or associate
of his or his firm may accept or continue such employ-
ment’’); and ABA Standards Relating to the Defense
Function §3.5(b) (Approved Draft, 1971) (applicable to
““a lawyer or lawyers who are associated in practice’).
Attorneys representing joined defendants should so ad-
vise the court if they are associated in the practice of
law.

The rule 44(c) procedure is not limited to cases ex-
pected to go to trial. Although the more dramatic con-
flict situations, such as when the question arises as to
whether the several defendants should take the stand,
Morgan v. United States, 396 F.2d 110 (2d Cir. 1968), tend
to occur in a trial context, serious conflicts may also
arise when one or more of the jointly represented de-
fendants pleads guilty.

The problem is that even where as here both co-
defendants pleaded guilty there are frequently poten-
tial conflicts of interest . . . [T]he prosecutor may
be inclined to accept a guilty plea from one codefend-
ant which may harm the interests of the other. The
contrast in the dispositions of the cases may have a
harmful impact on the codefendant who does not ini-
tially plead guilty; he may be pressured into pleading
guilty himself rather than face his codefendant’s bar-
gained-for testimony at a trial. And it will be his own
counsel’s recommendation to the initially pleading
codefendant which will have contributed to this
harmful impact upon him . . . [Iln a given instance
it would be at least conceivable that the prosecutor
would be willing to accept pleas to lesser offenses
from two defendants in preference to a plea of guilty
by one defendant to a greater offense.

United States v. Mari, supra (concurring opinion). To the
same effect is ABA Standards Relating to the Defense
Function at 213-14.

It is contemplated that under rule 44(c) the court will
make appropriate inquiry of the defendants and of
counsel regarding the possibility of a conflict of inter-
est developing. Whenever it is necessary to make a
more particularized inquiry into the nature of the con-
templated defense, the court should ‘‘pursue the in-
quiry with defendants and their counsel on the record
but in chambers’ so as ‘‘to avoid the possibility of prej-
udicial disclosures to the prosecution.”” United States v.
Foster, supra. It is important that each defendant be
“fully advised of the facts underlying the potential
conflict and is given an opportunity to express his or
her views.” United States v. Alberti, supra. The rule spe-
cifically requires that the court personally advise each
defendant of his right to effective assistance of counsel,
including separate representation. See United States v.
Foster, supra, requiring that the court make a deter-
mination that jointly represented defendants ‘‘under-
stand that they may retain separate counsel, or if
qualified, may have such counsel appointed by the
court and paid for by the government.”’

Under rule 44(c), the court is to take appropriate
measures to protect each defendant’s right to counsel
unless it appears ‘‘there is good cause to believe no con-
flict of interest is likely to arise’ as a consequence of
the continuation of such joint representation. A less
demanding standard would not adequately protect the
Sixth Amendment right to effective assistance of coun-
sel or the effective administration of criminal justice.
Although joint representation ‘‘is not per se violative
of constitutional guarantees of effective assistance of
counsel, Holloway v. Arkansas, supra, it would not suf-
fice to require the court to act only when a conflict of
interest is then apparent, for it is not possible ‘“‘to an-
ticipate with complete accuracy the course that a
criminal trial may take.” Fryar v. United States, 404
F.2d 1071 (10th Cir. 1968). This is particularly so in light
of the fact that if a conflict later arises and a defendant
thereafter raises a Sixth Amendment objection, a court
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must grant relief without indulging ‘‘in nice calcula-
tions as to the amount of prejudice arising from its de-
nial.” Glasser v. United States, 315 U.S. 60 (1942). This is
because, as the Supreme Court more recently noted in
Holloway v. Arkansas, supra, ‘“‘in a case of joint rep-
resentation of conflicting interests the evil . . . is in
what the advocate finds himself compelled to refrain
from doing,” and this makes it ‘‘virtually impossible”’
to assess the impact of the conflict.

Rule 44(c) does not specify what particular measures
must be taken. It is appropriate to leave this within
the court’s discretion, for the measures which will best
protect each defendant’s right to counsel may well vary
from case to case. One possible course of action is for
the court to obtain a knowing, intelligent and vol-
untary waiver of the right to separate representation,
for, as noted in Holloway v. Arkansas, supra, ‘‘a defend-
ant may waive his right to the assistance of an attor-
ney unhindered by a conflict of interests.” See United
States v. DeBerry, supra, holding that defendants should
be jointly represented only if ‘‘the court has ascer-
tained that . . . each understands clearly the possibili-
ties of a conflict of interest and waives any rights in
connection with it.” It must be emphasized that a
“waiver of the right to separate representation should
not be accepted by the court unless the defendants have
each been informed of the probable hazards; and the
voluntary character of their waiver is apparent.”” ABA
Standards Relating to the Function of the Trial Judge
at 45. United States v. Garcia, supra, spells out in signifi-
cant detail what should be done to assure an adequate
waiver:

As in Rule 11 procedures, the district court should
address each defendant personally and forthrightly
advise him of the potential dangers of representation
by counsel with a conflict of interest. The defendant
must be at liberty to question the district court as to
the nature and consequences of his legal representa-
tion. Most significantly, the court should seek to
elicit a narrative response from each defendant that
he has been advised of his right to effective represen-
tation, that he understands the details of his attor-
ney’s possible conflict of interest and the potential
perils of such a conflict, that he has discussed the
matter with his attorney or if he wishes with outside
counsel, and that he voluntarily waives his Sixth
Amendment protections. It is, of course, vital that
the waiver be established by ‘‘clear, unequivocal, and
unambiguous language.” ... Mere assent in re-
sponse to a series of questions from the bench may in
some circumstances constitute an adequate waiver,
but the court should nonetheless endeavor to have
each defendant personally articulate in detail his in-
tent to forego this significant constitutional protec-
tion. Recordation of the waiver colloque between de-
fendant and judge, will also serve the government’s
interest by assisting in shielding any potential con-
viction from collateral attack, either on Sixth
Amendment grounds or on a Fifth or Fourteenth
Amendment ‘‘fundamental fairness’ basis.

See also Hyman, Joint Representation of Multiple De-
fendants in a Criminal Trial: The Court’s Headache, 5
Hofstra L.Rev. 315, 334 (1977).

Another possibility is that the court will order that
the defendants be separately represented in subsequent
proceedings in the case. Though the court must remain
alert to and take account of the fact that ‘‘certain ad-
vantages might accrue from joint representation,”
Holloway v. Arkansas, supra, it need not permit the
joint representation to continue merely because the de-
fendants express a willingness to so proceed. That is,

there will be cases where the court should require

separate counsel to represent certain defendants de-
spite the expressed wishes of such defendants. Indeed,
failure of the trial court to require separate represen-
tation may . . . require a new trial, even though the
defendants have expressed a desire to continue with
the same counsel. The right to effective representa-
tion by counsel whose loyalty is undivided is so para-
mount in the proper administration of criminal jus-
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tice that it must in some cases take precedence over

all other considerations, including the expressed pref-

erence of the defendants concerned and their attor-

ney.
United States v. Carrigan, supra (concurring opinion).
See also United States v. Lawriw, supra; Abraham v.
United States, supra; ABA Standards Relating to the De-
fense Function at 213, concluding that in some circum-
stances ‘‘even full disclosure and consent of the client
may not be an adequate protection.” As noted in United
States v. Dolan, 570 F.2d 1177 (3d Cir. 1978), such an order
may be necessary where the trial judge is

not satisfied that the waiver is proper. For example,
a defendant may be competent enough to stand trial,
but not competent enough to understand the com-
plex, subtle, and sometimes unforeseeable dangers in-
herent in multiple representation. More importantly,
the judge may find that the waiver cannot be intel-
ligently made simply because he is not in a position
to inform the defendant of the foreseeable prejudices
multiple representation might entail for him.

As concluded in Dolan, ‘‘exercise of the court’s super-
visory powers by disqualifying an attorney represent-
ing multiple criminal defendants in spite of the defend-
ants’ express desire to retain that attorney does not
necessarily abrogate defendant’s sixth amendment
rights’”. It does not follow from the absolute right of
self-representation recognized in Faretta v. California,
422 U.S. 806 (1975), that there is an absolute right to
counsel of one’s own choice. Thus,

when a trial court finds an actual conflict of interest

which impairs the ability of a criminal defendant’s

chosen counsel to conform with the ABA Code of Pro-
fessional Responsibility, the court should not be re-

quired to tolerate an inadequate representation of a

defendant. Such representation not only constitutes

a breach of professional ethics and invites disrespect

for the integrity of the court, but it is also detrimen-

tal to the independent interest of the trial judge to be
free from future attacks over the adequacy of the
waiver or the fairness of the proceedings in his own
court and the subtle problems implicating the defend-
ant’s comprehension of the waiver. Under such cir-
cumstances, the court can elect to exercise its super-
visory authority over members of the bar to enforce
the ethical standard requiring an attorney to decline
multiple representation.
United States v. Dolan, supra. See also Geer, Conflict of
Interest and Multiple Defendants in a Criminal Case:
Professional Responsibilities of the Defense Attorney,
62 Minn.L.Rev. 119 (1978); Note, Conflict of Interests in
Multiple Representation of Criminal Co-Defendants, 68
J.Crim.L.&C. 226 (1977).

The failure in a particular case to conduct a rule 44(c)
inquiry would not, standing alone, necessitate the re-
versal of a conviction of a jointly represented defend-
ant. However, as is currently the case, a reviewing
court is more likely to assume a conflict resulted from
the joint representation when no inquiry or an inad-
equate inquiry was conducted. United States v. Carrigan,
supra; United States v. DeBerry, supra. On the other
hand, the mere fact that a rule 44(c) inquiry was con-
ducted in the early stages of the case does not relieve
the court of all responsibility in this regard thereafter.
The obligation placed upon the court by rule 44(c) is a
continuing one, and thus in a particular case further
inquiry may be necessary on a later occasion because of
new developments suggesting a potential conflict of in-
terest.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
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321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 44 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Revised Rule 44 now refers to the ‘“‘appointment” of
counsel, rather than the assignment of counsel; the
Committee believed the former term was more appro-
priate. See 18 U.S.C. §3006A. In Rule 44(c), the term ‘‘re-
tained or assigned’ has been deleted as being unneces-
sary, without changing the court’s responsibility to
conduct an inquiry where joint representation occurs.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment of this rule by addition of subd. (¢c) by
order of the United States Supreme Court of Apr. 30,
1979, effective Dec. 1, 1980, see section 1(1) of Pub. L.
96-42, July 31, 1979, 93 Stat. 326, set out as a note under
section 2074 of Title 28, Judiciary and Judicial Proce-
dure.

Rule 45. Computing and Extending Time

(a) COMPUTING TIME. The following rules apply
in computing any time period specified in these
rules, in any local rule or court order, or in any
statute that does not specify a method of com-
puting time.

(1) Period Stated in Days or a Longer Unit.
When the period is stated in days or a longer
unit of time:

(A) exclude the day of the event that trig-
gers the period;

(B) count every day, including intermedi-
ate Saturdays, Sundays, and legal holidays;
and

(C) include the last day of the period, but
if the last day is a Saturday, Sunday, or
legal holiday, the period continues to run
until the end of the next day that is not a
Saturday, Sunday, or legal holiday.

(2) Period Stated in Hours. When the period is
stated in hours:

(A) begin counting immediately on the oc-
currence of the event that triggers the pe-
riod;

(B) count every hour, including hours dur-
ing intermediate Saturdays, Sundays, and
legal holidays; and

(C) if the period would end on a Saturday,
Sunday, or legal holiday, the period con-
tinues to run until the same time on the
next day that is not a Saturday, Sunday, or
legal holiday.

(3) Inaccessibility of the Clerk’s Office. Unless
the court orders otherwise, if the clerk’s office
is inaccessible:

(A) on the last day for filing under Rule
45(a)(1), then the time for filing is extended
to the first accessible day that is not a Sat-
urday, Sunday, or legal holiday; or

(B) during the last hour for filing under
Rule 45(a)(2), then the time for filing is ex-
tended to the same time on the first acces-
sible day that is not a Saturday, Sunday, or
legal holiday.

(4) ““Last Day’ Defined. Unless a different
time is set by a statute, local rule, or court
order, the last day ends:
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