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not to recommend a sentence of death unless it
has concluded that it would recommend a sen-
tence of death for the crime in question no mat-
ter what the race, color, religious beliefs, na-
tional origin, or sex of the defendant or of any
victim may be. The jury, upon return of a find-
ing under subsection (e), shall also return to the
court a certificate, signed by each juror, that
consideration of the race, color, religious be-
liefs, national origin, or sex of the defendant or
any victim was not involved in reaching his or
her individual decision and that the individual
juror would have made the same recommenda-
tion regarding a sentence for the crime in ques-
tion no matter what the race, color, religious
beliefs, national origin, or sex of the defendant
or any victim may be.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1964; amended Pub. L. 105-6,
§2(c), Mar. 19, 1997, 111 Stat. 12; Pub. L. 107-273,
div. B, title IV, §4002(e)(8), Nov. 2, 2002, 116 Stat.
1810.)

REFERENCES IN TEXT

The Federal Rules of Criminal Procedure, referred to
in subsec. (¢), are set out in the Appendix to this title.

AMENDMENTS

2002—Subsec. (c¢). Pub. L. 107273 substituted ‘‘rule 32"
for “‘rule 32(c)”’ in first sentence.

1997—Subsec. (¢). Pub. L. 105-6 inserted ‘‘For the pur-
poses of the preceding sentence, the fact that a victim,
as defined in section 3510, attended or observed the trial
shall not be construed to pose a danger of creating un-
fair prejudice, confusing the issues, or misleading the
jury.”

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-6 applicable to cases pend-
ing on Mar. 19, 1997, see section 2(d) of Pub. L. 105-6, set
out as an Effective Date note under section 3510 of this
title.

§3594. Imposition of a sentence of death

Upon a recommendation under section 3593(e)
that the defendant should be sentenced to death
or life imprisonment without possibility of re-
lease, the court shall sentence the defendant ac-
cordingly. Otherwise, the court shall impose any
lesser sentence that is authorized by law. Not-
withstanding any other law, if the maximum
term of imprisonment for the offense is life im-
prisonment, the court may impose a sentence of
life imprisonment without possibility of release.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1966.)

§3595. Review of a sentence of death

(a) APPEAL.—In a case in which a sentence of
death is imposed, the sentence shall be subject
to review by the court of appeals upon appeal by
the defendant. Notice of appeal must be filed
within the time specified for the filing of a no-
tice of appeal. An appeal under this section may
be consolidated with an appeal of the judgment
of conviction and shall have priority over all
other cases.

(b) REVIEW.—The court of appeals shall review
the entire record in the case, including—

(1) the evidence submitted during the trial;
(2) the information submitted during the
sentencing hearing;
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(3) the procedures employed in the sentenc-
ing hearing; and

(4) the special findings returned under sec-
tion 3593(d).

(c) DECISION AND DISPOSITION.—

(1) The court of appeals shall address all sub-
stantive and procedural issues raised on the
appeal of a sentence of death, and shall con-
sider whether the sentence of death was im-
posed under the influence of passion, preju-
dice, or any other arbitrary factor and wheth-
er the evidence supports the special finding of
the existence of an aggravating factor re-
quired to be considered under section 3592.

(2) Whenever the court of appeals finds
that—

(A) the sentence of death was imposed
under the influence of passion, prejudice, or
any other arbitrary factor;

(B) the admissible evidence and informa-
tion adduced does not support the special
finding of the existence of the required ag-
gravating factor; or

(C) the proceedings involved any other
legal error requiring reversal of the sentence
that was properly preserved for appeal under
the rules of criminal procedure,

the court shall remand the case for reconsider-
ation under section 3593 or imposition of a sen-
tence other than death. The court of appeals
shall not reverse or vacate a sentence of death
on account of any error which can be harm-
less, including any erroneous special finding of
an aggravating factor, where the Government
establishes beyond a reasonable doubt that the
error was harmless.

(3) The court of appeals shall state in writ-
ing the reasons for its disposition of an appeal
of a sentence of death under this section.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1967.)

§ 3596. Implementation of a sentence of death

(a) IN GENERAL.—A person who has been sen-
tenced to death pursuant to this chapter shall be
committed to the custody of the Attorney Gen-
eral until exhaustion of the procedures for ap-
peal of the judgment of conviction and for re-
view of the sentence. When the sentence is to be
implemented, the Attorney General shall release
the person sentenced to death to the custody of
a United States marshal, who shall supervise
implementation of the sentence in the manner
prescribed by the law of the State in which the
sentence is imposed. If the law of the State does
not provide for implementation of a sentence of
death, the court shall designate another State,
the law of which does provide for the implemen-
tation of a sentence of death, and the sentence
shall be implemented in the latter State in the
manner prescribed by such law.

(b) PREGNANT WOMAN.—A sentence of death
shall not be carried out upon a woman while she
is pregnant.

(c) MENTAL CAPACITY.—A sentence of death
shall not be carried out upon a person who is
mentally retarded. A sentence of death shall not
be carried out upon a person who, as a result of
mental disability, lacks the mental capacity to
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understand the death penalty and why it was
imposed on that person.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1967.)

§3597. Use of State facilities

(a) IN GENERAL.—A United States marshal
charged with supervising the implementation of
a sentence of death may use appropriate State
or local facilities for the purpose, may use the
services of an appropriate State or local official
or of a person such an official employs for the
purpose, and shall pay the costs thereof in an
amount approved by the Attorney General.

(b) EXCUSE OF AN EMPLOYEE ON MORAL OR RE-
LIGIOUS GROUNDS.—No employee of any State de-
partment of corrections, the United States De-
partment of Justice, the Federal Bureau of Pris-
ons, or the United States Marshals Service, and
no employee providing services to that depart-
ment, bureau, or service under contract shall be
required, as a condition of that employment or
contractual obligation, to be in attendance at or
to participate in any prosecution or execution
under this section if such participation is con-
trary to the moral or religious convictions of
the employee. In this subsection, ‘“‘participation
in executions’ includes personal preparation of
the condemned individual and the apparatus
used for execution and supervision of the activi-
ties of other personnel in carrying out such ac-
tivities.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1968.)

§3598. Special provisions for Indian country

Notwithstanding sections 1152 and 1153, no per-
son subject to the criminal jurisdiction of an In-
dian tribal government shall be subject to a cap-
ital sentence under this chapter for any offense
the Federal jurisdiction for which is predicated
solely on Indian country (as defined in section
1151 of this title) and which has occurred within
the boundaries of Indian country, unless the
governing body of the tribe has elected that this
chapter have effect over land and persons sub-
ject to its criminal jurisdiction.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1968.)

§3599. Counsel for financially unable defendants

(a)(1) Notwithstanding any other provision of
law to the contrary, in every criminal action in
which a defendant is charged with a crime which
may be punishable by death, a defendant who is
or becomes financially unable to obtain ade-
quate representation or investigative, expert, or
other reasonably necessary services at any time
either—

(A) before judgment; or

(B) after the entry of a judgment imposing a
sentence of death but before the execution of
that judgment;

shall be entitled to the appointment of one or
more attorneys and the furnishing of such other
services in accordance with subsections (b)
through (f).

(2) In any post conviction proceeding under
section 2254 or 2255 of title 28, United States
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Code, seeking to vacate or set aside a death sen-
tence, any defendant who is or becomes finan-
cially unable to obtain adequate representation
or investigative, expert, or other reasonably
necessary services shall be entitled to the ap-
pointment of one or more attorneys and the fur-
nishing of such other services in accordance
with subsections (b) through (f).

(b) If the appointment is made before judg-
ment, at least one attorney so appointed must
have been admitted to practice in the court in
which the prosecution is to be tried for not less
than five years, and must have had not less than
three years experience in the actual trial of fel-
ony prosecutions in that court.

(c) If the appointment is made after judgment,
at least one attorney so appointed must have
been admitted to practice in the court of appeals
for not less than five years, and must have had
not less than three years experience in the han-
dling of appeals in that court in felony cases.

(d) With respect to subsections (b) and (c), the
court, for good cause, may appoint another at-
torney whose background, knowledge, or experi-
ence would otherwise enable him or her to prop-
erly represent the defendant, with due consider-
ation to the seriousness of the possible penalty
and to the unique and complex nature of the
litigation.

(e) Unless replaced by similarly qualified
counsel upon the attorney’s own motion or upon
motion of the defendant, each attorney so ap-
pointed shall represent the defendant through-
out every subsequent stage of available judicial
proceedings, including pretrial proceedings,
trial, sentencing, motions for new trial, appeals,
applications for writ of certiorari to the Su-
preme Court of the United States, and all avail-
able post-conviction process, together with ap-
plications for stays of execution and other ap-
propriate motions and procedures, and shall also
represent the defendant in such competency pro-
ceedings and proceedings for executive or other
clemency as may be available to the defendant.

(f) Upon a finding that investigative, expert,
or other services are reasonably necessary for
the representation of the defendant, whether in
connection with issues relating to guilt or the
sentence, the court may authorize the defend-
ant’s attorneys to obtain such services on behalf
of the defendant and, if so authorized, shall
order the payment of fees and expenses therefor
under subsection (g). No ex parte proceeding,
communication, or request may be considered
pursuant to this section unless a proper showing
is made concerning the need for confidentiality.
Any such proceeding, communication, or re-
quest shall be transcribed and made a part of
the record available for appellate review.

(2)(1) Compensation shall be paid to attorneys
appointed under this subsection?! at a rate of not
more than $125 per hour for in-court and out-of-
court time. The Judicial Conference is author-
ized to raise the maximum for hourly payment
specified in the? paragraph up to the aggregate
of the overall average percentages of the adjust-
ments in the rates of pay for the General Sched-
ule made pursuant to section 53053 of title 5 on

1S0 in original. Probably should be ‘‘section’.
280 in original. Probably should be ‘‘this”.
380 in original. Probably should be ‘5303.
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