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4 So in original. Probably should be ‘‘subsection’’. 

or after such date. After the rates are raised 
under the preceding sentence, such hourly range 
may be raised at intervals of not less than one 
year, up to the aggregate of the overall average 
percentages of such adjustments made since the 
last raise under this paragraph. 

(2) Fees and expenses paid for investigative, 
expert, and other reasonably necessary services 
authorized under subsection (f) shall not exceed 
$7,500 in any case, unless payment in excess of 
that limit is certified by the court, or by the 
United States magistrate judge, if the services 
were rendered in connection with the case dis-
posed of entirely before such magistrate judge, 
as necessary to provide fair compensation for 
services of an unusual character or duration, 
and the amount of the excess payment is ap-
proved by the chief judge of the circuit. The 
chief judge of the circuit may delegate such ap-
proval authority to an active or senior circuit 
judge. 

(3) The amounts paid under this paragraph 4 
for services in any case shall be disclosed to the 
public, after the disposition of the petition. 

(Added Pub. L. 109–177, title II, § 222(a), Mar. 9, 
2006, 120 Stat. 231; amended Pub. L. 110–406, 
§ 12(c), Oct. 13, 2008, 122 Stat. 4294.) 

AMENDMENTS 

2008—Subsec. (g)(2). Pub. L. 110–406 inserted ‘‘or sen-

ior’’ after ‘‘active’’ in second sentence. 

CHAPTER 228A—POST-CONVICTION DNA 
TESTING 

Sec. 

3600. DNA testing. 

3600A. Preservation of biological evidence. 

§ 3600. DNA testing 

(a) IN GENERAL.—Upon a written motion by an 
individual under a sentence of imprisonment or 
death pursuant to a conviction for a Federal of-
fense (referred to in this section as the ‘‘appli-
cant’’), the court that entered the judgment of 
conviction shall order DNA testing of specific 
evidence if the court finds that all of the follow-
ing apply: 

(1) The applicant asserts, under penalty of 
perjury, that the applicant is actually inno-
cent of— 

(A) the Federal offense for which the appli-
cant is under a sentence of imprisonment or 
death; or 

(B) another Federal or State offense, if— 
(i) evidence of such offense was admitted 

during a Federal death sentencing hearing 
and exoneration of such offense would en-
title the applicant to a reduced sentence 
or new sentencing hearing; and 

(ii) in the case of a State offense— 
(I) the applicant demonstrates that 

there is no adequate remedy under State 
law to permit DNA testing of the speci-
fied evidence relating to the State of-
fense; and 

(II) to the extent available, the appli-
cant has exhausted all remedies avail-
able under State law for requesting DNA 

testing of specified evidence relating to 
the State offense. 

(2) The specific evidence to be tested was se-
cured in relation to the investigation or pros-
ecution of the Federal or State offense ref-
erenced in the applicant’s assertion under 
paragraph (1). 

(3) The specific evidence to be tested— 
(A) was not previously subjected to DNA 

testing and the applicant did not— 
(i) knowingly and voluntarily waive the 

right to request DNA testing of that evi-
dence in a court proceeding after the date 
of enactment of the Innocence Protection 
Act of 2004; or 

(ii) knowingly fail to request DNA test-
ing of that evidence in a prior motion for 
postconviction DNA testing; or 

(B) was previously subjected to DNA test-
ing and the applicant is requesting DNA 
testing using a new method or technology 
that is substantially more probative than 
the prior DNA testing. 

(4) The specific evidence to be tested is in 
the possession of the Government and has been 
subject to a chain of custody and retained 
under conditions sufficient to ensure that such 
evidence has not been substituted, contami-
nated, tampered with, replaced, or altered in 
any respect material to the proposed DNA 
testing. 

(5) The proposed DNA testing is reasonable 
in scope, uses scientifically sound methods, 
and is consistent with accepted forensic prac-
tices. 

(6) The applicant identifies a theory of de-
fense that— 

(A) is not inconsistent with an affirmative 
defense presented at trial; and 

(B) would establish the actual innocence of 
the applicant of the Federal or State offense 
referenced in the applicant’s assertion under 
paragraph (1). 

(7) If the applicant was convicted following a 
trial, the identity of the perpetrator was at 
issue in the trial. 

(8) The proposed DNA testing of the specific 
evidence may produce new material evidence 
that would— 

(A) support the theory of defense ref-
erenced in paragraph (6); and 

(B) raise a reasonable probability that the 
applicant did not commit the offense. 

(9) The applicant certifies that the applicant 
will provide a DNA sample for purposes of 
comparison. 

(10) The motion is made in a timely fashion, 
subject to the following conditions: 

(A) There shall be a rebuttable presump-
tion of timeliness if the motion is made 
within 60 months of enactment of the Jus-
tice For All Act of 2004 or within 36 months 
of conviction, whichever comes later. Such 
presumption may be rebutted upon a show-
ing— 

(i) that the applicant’s motion for a DNA 
test is based solely upon information used 
in a previously denied motion; or 

(ii) of clear and convincing evidence that 
the applicant’s filing is done solely to 
cause delay or harass. 
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