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Fiscal Years 1992 and 1993 [22 U.S.C. 2778 note], are dele-
gated to the Secretary of State. The Secretary of State
shall exercise these functions in consultation with the
Secretary of Defense and other agencies as appropriate.

SEC. 4. China and Weapons Proliferation. The reporting
functions regarding China and weapons proliferation
vested in me by sections 303(a)(2) and 324 of the Foreign
Relations Authorization Act, Fiscal Years 1992 and 1993
[Pub. L. 102-138, 105 Stat. 709, 711], are delegated to the
Secretary of State. The Secretary of State shall exer-
cise these functions in consultation with the Secretary
of Defense and other agencies as appropriate.

SEC. 5. Arrow Tactical Anti-Missile Program. The au-
thority and duties vested in me to make certain certifi-
cations as provided by section 241(b)(3)(C) of the Na-
tional Defense Authorization Act for Fiscal Years 1992
and 1993 [Pub. L. 102-190, 105 Stat. 1327] are delegated to
the Secretary of State.

SEC. 6. Delegations. The functions delegated herein
may be redelegated as appropriate. Regulations nec-
essary to carry out the functions delegated herein may
be issued as appropriate.

SEC. 7. Priority. This order supercedes the Memoran-
dum of the President, ‘‘Delegation of Authority Re-
garding Missile Technology Proliferation,” June 25,
1991. To the extent that this order is inconsistent with
any provisions of any prior Executive order or Presi-
dential memorandum, this order shall control.

WILLIAM J. CLINTON.
[For abolition, transfer of functions, and treatment

of references to United States Arms Control and Dis-
armament Agency, see section 6511 et seq. of this title.]

§2797a. Denial of transfer of missile equipment
or technology by United States persons

(a) Sanctions

(1) If the President determines that a United
States person knowingly—

(A) exports, transfers, or otherwise engages
in the trade of any item on the MTCR Annex,
in violation of the provisions of section 2778 of
this title, section 2404 or 2405 of title 50, Ap-
pendix, or any regulations or orders issued
under any such provisions,

(B) conspires to or attempts to engage in
such export, transfer, or trade, or

(C) facilitates such export, transfer, or trade
by any other person,

then the President shall impose the applicable
sanctions described in paragraph (2).

(2) The sanctions which apply to a United
States person under paragraph (1) are the fol-
lowing:

(A) If the item on the MTCR Annex involved
in the export, transfer, or trade is missile
equipment or technology within category II of
the MTCR Annex, then the President shall
deny to such United States person for a period
of 2 years—

(i) United States Government contracts re-
lating to missile equipment or technology;
and

(ii) licenses for the transfer of missile
equipment or technology controlled under
this chapter.

(B) If the item on the MTCR Annex involved
in the export, transfer, or trade is missile
equipment or technology within category I of
the MTCR, then the President shall deny to
such United States person for a period of not
less than 2 years—

(i) all United States Government con-
tracts, and
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(ii) all export licenses and agreements for
items on the United States Munitions List.

(b) Discretionary sanctions

In the case of any determination made pursu-
ant to subsection (a) of this section, the Presi-
dent may pursue any penalty provided in section
2778(c) of this title.

(¢) Presumption

In determining whether to apply sanctions
under subsection (a) of this section to a United
States person involved in the export, transfer, or
trade of an item on the MTCR Annex, it should
be a rebuttable presumption that such item is
designed for use in a missile listed in the MTCR
Annex if the President determines that the final
destination of the item is a country the govern-
ment of which the Secretary of State has deter-
mined, for purposes of 2405(j)(1)(A)! of title 50,
Appendix, has repeatedly provided support for
acts of international terrorism.

(d) Waiver

The President may waive the imposition of
sanctions under subsection (a) of this section
with respect to a product or service if the Presi-
dent certifies to the Congress that—

(1) the product or service is essential to the
national security of the United States; and

(2) such person is a sole source supplier of
the product or service, the product or service
is not available from any alternative reliable
supplier, and the need for the product or serv-

ice cannot be met in a timely manner by im-

proved manufacturing processes or techno-

logical developments.

(Pub. L. 90-629, ch. 7, §72, as added Pub. L.
101-510, div. A, title XVII, §1703, Nov. 5, 1990, 104
Stat. 1745; amended Pub. L. 103-236, title VII,
§734(a), Apr. 30, 1994, 108 Stat. 505.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(2)(A)(ii), was
in the original ‘‘this Act’’, meaning Pub. L. 90-629, Oct.
22, 1968, 82 Stat. 1321, which is classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
2751 of this title and Tables.

AMENDMENTS

1994—Subsecs. (¢), (d). Pub. L. 103-236 added subsec.
(c) and redesignated former subsec. (c¢) as (d).

DELEGATION OF FUNCTIONS

For delegation of certain functions of the President
under this section, see Ex. Ord. No. 12851, §2(a), June 11,
1993, 58 F.R. 33181, set out as a note under section 2797
of this title.

§2797b. Transfers of missile equipment or tech-
nology by foreign persons

(a) Sanctions

(1) Subject to subsections (¢) through (g)! of
this section, if the President determines that a
foreign person, after November 5, 1990, know-
ingly—

(A) exports, transfers, or otherwise engages
in the trade of any MTCR equipment or tech-
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1See References in Text note below.
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nology that contributes to the acquisition, de-
sign, development, or production of missiles in
a country that is not an MTCR adherent and
would be, if it were United States-origin
equipment or technology, subject to the juris-
diction of the United States under this chap-
ter,

(B) conspires to or attempts to engage in
such export, transfer, or trade, or

(C) facilitates such export, transfer, or trade
by any other person,

or if the President has made a determination
with respect to a foreign person under section
2410b(b)(1) of title 50, Appendix, then the Presi-
dent shall impose on that foreign person the ap-
plicable sanctions under paragraph (2).

(2) The sanctions which apply to a foreign per-
son under paragraph (1) are the following:

(A) If the item involved in the export, trans-
fer, or trade is within category II of the MTCR
Annex, then the President shall deny, for a pe-
riod of 2 years—

(i) United States Government contracts re-
lating to missile equipment or technology;
and

(ii) licenses for the transfer to such foreign
person of missile equipment or technology
controlled under this chapter.

(B) If the item involved in the export, trans-
fer, or trade is within category I of the MTCR
Annex, then the President shall deny, for a pe-
riod of not less than 2 years—

(i) all United States Government contracts
with such foreign person; and

(ii) licenses for the transfer to such foreign
person of all items on the United States Mu-
nitions List.

(C) If, in addition to actions taken under
subparagraphs (A) and (B), the President de-
termines that the export, transfer, or trade
has substantially contributed to the design,
development, or production of missiles in a
country that is not an MTCR adherent, then
the President shall prohibit, for a period of
not less than 2 years, the importation into the
United States of products produced by that
foreign person.

(b) Inapplicability with respect to MTCR adher-
ents
(1) In general

Except as provided in paragraph (2), sub-
section (a) of this section does not apply with
respect to—

(A) any export, transfer, or trading activity
that is authorized by the laws of an MTCR ad-
herent, if such authorization is not obtained
by misrepresentation or fraud; or

(B) any export, transfer, or trade of an item
to an end user in a country that is an MTCR
adherent.

(2) Limitation

Notwithstanding paragraph (1), subsection
(a) of this section shall apply to an entity sub-
ordinate to a government that engages in ex-
ports or transfers described in section
2295a(b)(3)(A) of this title.

(c¢) Effect of enforcement actions by MTCR ad-
herents

Sanctions set forth in subsection (a) of this
section may not be imposed under this section
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on a person with respect to acts described in
such subsection or, if such sanctions are in ef-
fect against a person on account of such acts,
such sanctions shall be terminated, if an MTCR
adherent is taking judicial or other enforcement
action against that person with respect to such
acts, or that person has been found by the gov-
ernment of an MTCR adherent to be innocent of
wrongdoing with respect to such acts, and if the
President certifies to the Committee on Foreign
Relations of the Senate and the Committee on
International Relations of the House of Rep-
resentatives that—

(1) for any judicial or other enforcement ac-
tion taken by the MTCR adherent, such action
has—

(A) been comprehensive; and
(B) been performed to the satisfaction of
the United States; and

(2) with respect to any finding of innocence
of wrongdoing, the United States is satisfied
with the basis for such finding.

(d) Advisory opinions

The Secretary of State, in consultation with
the Secretary of Defense and the Secretary of
Commerce, may, upon the request of any person,
issue an advisory opinion to that person as to
whether a proposed activity by that person
would subject that person to sanctions under
this section. Any person who relies in good faith
on such an advisory opinion which states that
the proposed activity would not subject a person
to such sanctions, and any person who there-
after engages in such activity, may not be made
subject to such sanctions on account of such ac-
tivity.

(e) Waiver and report to Congress

(1) In any case other than one in which an ad-
visory opinion has been issued under subsection
(d) of this section stating that a proposed activ-
ity would not subject a person to sanctions
under this section, the President may waive the
application of subsection (a) of this section to a
foreign person if the President determines that
such waiver is essential to the national security
of the United States.

(2) In the event that the President decides to
apply the waiver described in paragraph (1), the
President shall so notify the Committee on
Armed Services and the Committee on Foreign
Relations of the Senate and the Committee on
National Security and the Committee on Inter-
national Relations of the House of Representa-
tives not less than 45 working days before issu-
ing the waiver. Such notification shall include a
report fully articulating the rationale and cir-
cumstances which led the President to apply the
waiver.

(f) Presumption

In determining whether to apply sanctions
under subsection (a) of this section to a foreign
person involved in the export, transfer, or trade
of an item on the MTCR Annex, it should be a
rebuttable presumption that such item is de-
signed for use in a missile listed in the MTCR
Annex if the President determines that the final
destination of the item is a country the govern-
ment of which the Secretary of State has deter-
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mined, for purposes of 2405(j)(1)(A)2 of title 50,
Appendix, has repeatedly provided support for
acts of international terrorism.

(g) Additional waiver

The President may waive the imposition of
sanctions under paragraph (1) on a person with
respect to a product or service if the President
certifies to the Congress that—

(1) the product or service is essential to the
national security of the United States; and

(2) such person is a sole source supplier of
the product or service, the product or service
is not available from any alternative reliable
supplier, and the need for the product or serv-

ice cannot be met in a timely manner by im-

proved manufacturing processes or techno-

logical developments.
(h) Exceptions

The President shall not apply the sanction
under this section prohibiting the importation
of the products of a foreign person—

(1) in the case of procurement of defense ar-
ticles or defense services—

(A) under existing contracts or sub-
contracts, including the exercise of options
for production quantities to satisfy require-
ments essential to the national security of
the United States;

(B) if the President determines that the
person to which the sanctions would be ap-
plied is a sole source supplier of the defense
articles and services, that the defense arti-
cles or services are essential to the national
security of the United States, and that alter-
native sources are not readily or reasonably
available; or

(C) if the President determines that such
articles or services are essential to the na-
tional security of the United States under
defense coproduction agreements or NATO
Programs of Cooperation;

(2) to products or services provided under
contracts entered into before the date on
which the President publishes his intention to
impose the sanctions; or

(3) to—

(A) spare parts,

(B) component parts, but not finished
products, essential to United States prod-
ucts or production,

(C) routine services and maintenance of
products, to the extent that alternative
sources are not readily or reasonably avail-
able, or

(D) information and technology essential
to United States products or production.

(Pub. L. 90-629, ch. 7, §73, as added Pub. L.
101-510, div. A, title XVII, §1703, Nov. 5, 1990, 104
Stat. 1746; amended Pub. L. 102-138, title III,
§323(a), Oct. 28, 1991, 105 Stat. 711; Pub. L.
103-236, title VII, §§714(a)(7), 734(b), Apr. 30, 1994,
108 Stat. 497, 505; Pub. L. 104-106, div. A, title
X1V, §1408(d), Feb. 10, 1996, 110 Stat. 494; Pub. L.
105-277, div. G, subdiv. A, title XII, §1225(a)(8),
Oct. 21, 1998, 112 Stat. 2681-773; Pub. L. 106-113,
div. B, §1000(a)(7) [div. B, title XI, §1136(b), (c)],
Nov. 29, 1999, 113 Stat. 1536, 1501 A—495.)
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REFERENCES IN TEXT

Subsections (f) and (g) of this section, referred to in
subsec. (a)(1), were redesignated subsecs. (g) and (h), re-
spectively, by Pub. L. 103-236, title VII, §734(b)(1), Apr.
30, 1994, 108 Stat. 505.

This chapter, referred to in subsec. (a)(1)(A),
(2)(A)(ii), was in the original ‘‘this Act’’, meaning Pub.
L. 90-629, Oct. 22, 1968, 82 Stat. 1321, which is classified
principally to this chapter. For complete classification
of this Act to the Code, see Short Title note set out
under section 2751 of this title and Tables.

AMENDMENTS

1999—Subsec. (b). Pub. L. 106-113, §1000(a)(7) [title XTI,
§1136(b)], designated existing provisions as par. (1), in-
serted par. heading, in introductory provisions, sub-
stituted ‘‘Except as provided in paragraph (2), sub-
section (a)” for ‘‘Subsection (a)’, redesignated former
pars. (1) and (2) as subpars. (A) and (B), respectively,
and added par. (2).

Subsec. (c). Pub. L. 106-113, §1000(a)(7) [title XI,
§1136(c)], inserted before period at end *‘, and if the
President certifies to the Committee on Foreign Rela-
tions of the Senate and the Committee on Inter-
national Relations of the House of Representatives
that—

(1) for any judicial or other enforcement action
taken by the MTCR adherent, such action has—
““(A) been comprehensive; and
“(B) been performed to the satisfaction of the
United States; and
‘(2) with respect to any finding of innocence of
wrongdoing, the United States is satisfied with the
basis for such finding’.

1998—Subsec. (d). Pub. L. 105277 substituted ‘“‘and the
Secretary of Commerce’ for ¢, the Secretary of Com-
merce, and the Director of the United States Arms Con-
trol and Disarmament Agency’’.

1996—Subsec. (e)(2). Pub. L. 104-106 substituted ‘‘the
Committee on Armed Services and the Committee on
Foreign Relations of the Senate and the Committee on
National Security and the Committee on International
Relations of the House of Representatives’ for ‘‘the
Congress’” and ‘‘45 working days’’ for ‘20 working
days’’.

1994—Subsec. (d). Pub. L. 103-236, §714(a)(7), sub-
stituted ‘‘, the Secretary of Commerce, and the Direc-
tor of the United States Arms Control and Disarma-
ment Agency,” for ‘‘and the Secretary of Commerce,’.

Subsecs. (f) to (h). Pub. L. 103-236, § 734(b), added sub-
sec. (f) and redesignated former subsecs. (f) and (g) as
(g) and (h), respectively.

1991—Subsec. (a)(1)(A). Pub. L. 102-138 inserted ‘‘ac-
quisition,” before ‘‘design,”’.

CHANGE OF NAME

Committee on National Security of House of Rep-
resentatives changed to Committee on Armed Services
of House of Representatives by House Resolution No. 5,
One Hundred Sixth Congress, Jan. 6, 1999.

Committee on International Relations of House of
Representatives changed to Committee on Foreign Af-
fairs of House of Representatives by House Resolution
No. 6, One Hundred Tenth Congress, Jan. 5, 2007.

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105-277 effective Apr. 1, 1999,
see section 1201 of Pub. L. 105-277, set out as an Effec-
tive Date note under section 6511 of this title.

DELEGATION OF FUNCTIONS
For delegation of certain functions of the President
under this section, see Ex. Ord. No. 12851, §2(a), June 11,

1993, 58 F.R. 33181, set out as a note under section 2797
of this title.

SPACE COOPERATION WITH RUSSIAN PERSONS

Pub. L. 106-280, title VII, §708, Oct. 6, 2000, 114 Stat.
862, as amended by Pub. L. 109-112, §4(e)(2), Nov. 22,
2005, 119 Stat. 2370, provided that:
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‘‘(a) ANNUAL CERTIFICATION.—

‘(1) REQUIREMENT.—The President shall submit
each year to the appropriate committees of Congress
[Committee on Foreign Relations of the Senate and
Committee on Foreign Affairs of the House of Rep-
resentatives], with respect to each Russian person de-
scribed in paragraph (2), a certification that the re-
ports required to be submitted to Congress during the
preceding calendar year under section 2 of the Iran
and Syria Nonproliferation Act (Public Law 106-178)
[now Iran, North Korea, and Syria Nonproliferation
Act] [60 U.S.C. 1701 note] do not identify that person
on account of a transfer to Iran of goods, services, or
technology described in section 2(a)(1)(B) of such Act.

‘“(2) APPLICABILITY.—The certification requirement
under paragraph (1) applies with respect to each Rus-
sian person that, as of the date of the certification,
is a party to an agreement relating to commercial co-
operation on MTCR equipment or technology with a
United States person pursuant to an arms export li-
cense that was issued at any time since January 1,
2000.

‘(3) EXEMPTION.—No activity or transfer which spe-
cifically has been the subject of a Presidential deter-
mination pursuant to section 5(a)(1), (2), or (3) of the
Iran and Syria Nonproliferation Act (Public Law
106-178) [now Iran, North Korea, and Syria Non-
proliferation Act] [60 U.S.C. 1701 note] shall cause a
Russian person to be considered as having been iden-
tified in the reports submitted during the preceding
calendar year under section 2 of that Act for the pur-
poses of the certification required under paragraph
@.
‘“(4) COMMENCEMENT AND TERMINATION OF REQUIRE-

MENT.—

‘‘(A) TIMES FOR SUBMISSION.—The President shall
submit—

‘(i) the first certification under paragraph (1)
not later than 60 days after the date of the enact-
ment of this Act [Oct. 6, 2000]; and

‘‘(i1) each annual certification thereafter on the
anniversary of the first submission.

‘(B) TERMINATION OF REQUIREMENT.—No certifi-
cation is required under paragraph (1) after termi-
nation of cooperation under the specific license, or
5 years after the date on which the first certifi-
cation is submitted, whichever is the earlier date.

“(b) TERMINATION OF EXISTING LICENSES.—If, at any
time after the issuance of a license under section 36(c)
of the Arms Export Control Act [22 U.S.C. 2776(c)] relat-
ing to the use, development, or co-production of com-
mercial rocket engine technology with a foreign per-
son, the President determines that the foreign person
has engaged in any action described in section 73(a)(1)
of the Arms Export Control Act (22 U.S.C. 2797Tb(a)(1))
since the date the license was issued, the President
may terminate the license.

“(c) REPORT ON EXPORT LICENSING OF MTCR ITEMS
UNDER $50,000,000.—[Amended section 2797 of this title.]

‘‘(d) DEFINITIONS.—In this section:

‘(1 FOREIGN PERSON.—The term ‘foreign person’
has the meaning given the term in section 74(7) of the
Arms Export Control Act (22 U.S.C. 2797c¢(7)).

‘(2) MTCR EQUIPMENT OR TECHNOLOGY.—The term
‘MTCR equipment or technology’ has the meaning
given the term in section 74(5) of the Arms Export
Control Act (22 U.S.C. 2797c(b)).

‘“(3) PERSON.—The term ‘person’ has the meaning
given the term in section 74(8) of the Arms Export
Control Act (22 U.S.C. 2797¢(8)).

‘“(4) UNITED STATES PERSON.—The term ‘United
States person’ has the meaning given the term in sec-
tion 74(6) of the Arms Export Control Act (22 U.S.C.
2797¢(6)).”

§2797b-1. Notification of admittance of MTCR
adherents
(a) Policy report

Following any action by the United States
that results in a country becoming a MTCR ad-
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herent, the President shall transmit promptly
to the Congress a report which describes the ra-
tionale for such action, together with an assess-
ment of that country’s nonproliferation policies,
practices, and commitments. Such report shall
also include the text of any agreements or un-
derstandings between the United States and
such country regarding the terms and conditions
of the country’s adherence to the MTCR.

(b) Intelligence assessment report

At such times that a report is transmitted
pursuant to subsection (a) of this section, the
Director of Central Intelligence shall promptly
prepare and submit to the Congress a separate
report containing any credible information indi-
cating that the country described in subsection
(a) of this section has engaged in any activity
identified under subparagraph (A), (B), or (C) of
section 2797b(a)(1) of this title within the pre-
vious two years.

(Pub. L. 90-629, ch. 7, §73A, as added Pub. L.
103-236, title VII, §735(d), Apr. 30, 1994, 108 Stat.
506; amended Pub. L. 106-113, div. B, §1000(a)(7)
[div. B, title XI, §1136(d)], Nov. 29, 1999, 113 Stat.
1536, 1501A-496.)

AMENDMENTS

1999—Pub. L. 106-113 designated existing provisions as
subsec. (a), inserted heading, and added subsec. (b).

CHANGE OF NAME

Reference to the Director of Central Intelligence or
the Director of the Central Intelligence Agency in the
Director’s capacity as the head of the intelligence com-
munity deemed to be a reference to the Director of Na-
tional Intelligence. Reference to the Director of Cen-
tral Intelligence or the Director of the Central Intel-
ligence Agency in the Director’s capacity as the head of
the Central Intelligence Agency deemed to be a ref-
erence to the Director of the Central Intelligence Agen-
cy. See section 1081(a), (b) of Pub. L. 108-458, set out as
a note under section 3001 of Title 50, War and National
Defense.

DELEGATION OF FUNCTIONS

Functions of President under this section delegated
to Secretary of State by Memorandum of President of
the United States, July 26, 1994, 59 F.R. 40205, set out as
a note under section 2370a of this title.

§2797b-2. Authority relating to MTCR adherents

Notwithstanding section 2797b(b) of this title,
the President may take the actions under sec-
tion 2797b(a)(2) of this title under the circum-
stances described in section 2797c(b)(2) of this
title.

(Pub. L. 90-629, ch. 7, §73B, as added Pub. L.
106-113, div. B, §1000(a)(7) [div. B, title XI, §1137],
Nov. 29, 1999, 113 Stat. 1536, 1501 A—496).

§ 2797¢c. Definitions

(a) In general

For purposes of this subchapter—

(1) the term ‘‘missile”” means a category I
system as defined in the MTCR Annex, and
any other unmanned delivery system of simi-
lar capability, as well as the specially de-
signed production facilities for these systems;

(2) the term ‘‘Missile Technology Control
Regime’ or “MTCR’” means the policy state-
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