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(B) STANDARDS.—The Secretary, in coordi-
nation with the Secretaries of the appro-
priate Federal land management agencies, 
shall define the collection and reporting 
data standards. 

(7) ADMINISTRATIVE EXPENSES.—To imple-
ment the activities described in this sub-
section, including direct support of transpor-
tation planning activities among Federal land 
management agencies, the Secretary may use 
not more than 5 percent for each fiscal year of 
the funds authorized for programs under sec-
tions 203 and 204. 

(d) REIMBURSABLE AGREEMENTS.—In carrying 
out work under reimbursable agreements with 
any State, local, or tribal government under 
this title, the Secretary— 

(1) may, without regard to any other provi-
sion of law (including regulations), record ob-
ligations against accounts receivable from the 
entity; and 

(2) shall credit amounts received from the 
entity to the appropriate account, which shall 
occur not later than 90 days after the date of 
the original request by the Secretary for pay-
ment. 

(e) TRANSFERS.— 
(1) IN GENERAL.—To enable the efficient use 

of funds made available for the Federal lands 
transportation program and the Federal lands 
access program, the funds may be transferred 
by the Secretary within and between each pro-
gram with the concurrence of, as appro-
priate— 

(A) the Secretary; 
(B) the affected Secretaries of the respec-

tive Federal land management agencies; 
(C) State departments of transportation; 

and 
(D) local government agencies. 

(2) CREDIT.—The funds described in para-
graph (1) shall be credited back to the loaning 
entity with funds that are currently available 
for obligation at the time of the credit. 

(Added Pub. L. 112–141, div. A, title I, § 1119(a), 
July 6, 2012, 126 Stat. 473.) 

REFERENCES IN TEXT 

The date of enactment of this section and the date of 
enactment of this paragraph, referred to in subsec. 
(b)(4)(A), (5), is the date of enactment of Pub. L. 112–141, 
which was approved July 6, 2012. 

The Indian Self-Determination and Education Assist-
ance Act, referred to in subsec. (c)(6)(A), is Pub. L. 
93–638, Jan. 4, 1975, 88 Stat. 2203, which is classified 
principally to subchapter II (§ 450 et seq.) of chapter 14 
of Title 25, Indians. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 450 of Title 25 and Tables. 

PRIOR PROVISIONS 

A prior section 201, Pub. L. 85–767, Aug. 27, 1958, 72 
Stat. 906; Pub. L. 97–424, title I, § 126(f), Jan. 6, 1983, 96 
Stat. 2116; Pub. L. 105–178, title I, § 1115(e)(1), June 9, 
1998, 112 Stat. 158, related to authorizations, prior to re-
peal by Pub. L. 112–141, div. A, title I, § 1119(a), July 6, 
2012, 126 Stat. 473. 

EFFECTIVE DATE 

Section effective Oct. 1, 2012, see section 3(a) of Pub. 
L. 112–141, set out as an Effective and Termination 

Dates of 2012 Amendment note under section 101 of this 
title. 

§ 202. Tribal transportation program 

(a) USE OF FUNDS.— 
(1) IN GENERAL.—Funds made available under 

the tribal transportation program shall be 
used by the Secretary of Transportation and 
the Secretary of the Interior to pay the costs 
of— 

(A)(i) transportation planning, research, 
maintenance, engineering, rehabilitation, 
restoration, construction, and reconstruc-
tion of tribal transportation facilities; 

(ii) adjacent vehicular parking areas; 
(iii) interpretive signage; 
(iv) acquisition of necessary scenic ease-

ments and scenic or historic sites; 
(v) provisions for pedestrians and bicycles; 
(vi) environmental mitigation in or adja-

cent to tribal land— 
(I) to improve public safety and reduce 

vehicle-caused wildlife mortality while 
maintaining habitat connectivity; and 

(II) to mitigate the damage to wildlife, 
aquatic organism passage, habitat, and 
ecosystem connectivity, including the 
costs of constructing, maintaining, replac-
ing, or removing culverts and bridges, as 
appropriate; 

(vii) construction and reconstruction of 
roadside rest areas, including sanitary and 
water facilities; and 

(viii) other appropriate public road facili-
ties as determined by the Secretary; 

(B) operation and maintenance of transit 
programs and facilities that are located on, 
or provide access to, tribal land, or are ad-
ministered by a tribal government; and 

(C) any transportation project eligible for 
assistance under this title that is located 
within, or that provides access to, tribal 
land, or is associated with a tribal govern-
ment. 

(2) CONTRACT.—In connection with an activ-
ity described in paragraph (1), the Secretary 
and the Secretary of the Interior may enter 
into a contract or other appropriate agree-
ment with respect to the activity with— 

(A) a State (including a political subdivi-
sion of a State); or 

(B) an Indian tribe. 

(3) INDIAN LABOR.—Indian labor may be em-
ployed, in accordance with such rules and reg-
ulations as may be promulgated by the Sec-
retary of the Interior, to carry out any con-
struction or other activity described in para-
graph (1). 

(4) FEDERAL EMPLOYMENT.—No maximum 
limitation on Federal employment shall be ap-
plicable to the construction or improvement 
of tribal transportation facilities. 

(5) FUNDS FOR CONSTRUCTION AND IMPROVE-
MENT.—All funds made available for the con-
struction and improvement of tribal transpor-
tation facilities shall be administered in con-
formity with regulations and agreements 
jointly approved by the Secretary and the Sec-
retary of the Interior. 

(6) ADMINISTRATIVE EXPENSES.—Of the funds 
authorized to be appropriated for the tribal 
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transportation program, not more than 6 per-
cent may be used by the Secretary or the Sec-
retary of the Interior for program manage-
ment and oversight and project-related admin-
istrative expenses. 

(7) TRIBAL TECHNICAL ASSISTANCE CENTERS.— 
The Secretary of the Interior may reserve 
amounts from administrative funds of the Bu-
reau of Indian Affairs that are associated with 
the tribal transportation program to fund trib-
al technical assistance centers under section 
504(b). 

(8) MAINTENANCE.— 
(A) USE OF FUNDS.—Notwithstanding any 

other provision of this title, of the amount 
of funds allocated to an Indian tribe from 
the tribal transportation program, for the 
purpose of maintenance (excluding road seal-
ing, which shall not be subject to any limi-
tation), the Secretary shall not use an 
amount more than the greater of— 

(i) an amount equal to 25 percent; or 
(ii) $500,000. 

(B) RESPONSIBILITY OF BUREAU OF INDIAN 
AFFAIRS AND SECRETARY OF THE INTERIOR.— 

(i) BUREAU OF INDIAN AFFAIRS.—The Bu-
reau of Indian Affairs shall retain primary 
responsibility, including annual funding 
request responsibility, for Bureau of In-
dian Affairs road maintenance programs 
on Indian reservations. 

(ii) SECRETARY OF THE INTERIOR.—The 
Secretary of the Interior shall ensure that 
funding made available under this sub-
section for maintenance of tribal transpor-
tation facilities for each fiscal year is sup-
plementary to, and not in lieu of, any obli-
gation of funds by the Bureau of Indian Af-
fairs for road maintenance programs on In-
dian reservations. 

(C) TRIBAL-STATE ROAD MAINTENANCE 
AGREEMENTS.— 

(i) IN GENERAL.—An Indian tribe and a 
State may enter into a road maintenance 
agreement under which an Indian tribe 
shall assume the responsibility of the 
State for— 

(I) tribal transportation facilities; and 
(II) roads providing access to tribal 

transportation facilities. 

(ii) REQUIREMENTS.—Agreements entered 
into under clause (i) shall— 

(I) be negotiated between the State 
and the Indian tribe; and 

(II) not require the approval of the 
Secretary. 

(9) COOPERATION.— 
(A) IN GENERAL.—The cooperation of 

States, counties, or other local subdivisions 
may be accepted in construction and im-
provement. 

(B) FUNDS RECEIVED.—Any funds received 
from a State, county, or local subdivision 
shall be credited to appropriations available 
for the tribal transportation program. 

(10) COMPETITIVE BIDDING.— 
(A) CONSTRUCTION.— 

(i) IN GENERAL.—Subject to clause (ii) 
and subparagraph (B), construction of each 

project shall be performed by contract 
awarded by competitive bidding. 

(ii) EXCEPTION.—Clause (i) shall not 
apply if the Secretary or the Secretary of 
the Interior affirmatively finds that, under 
the circumstances relating to the project, 
a different method is in the public inter-
est. 

(B) APPLICABILITY.—Notwithstanding sub-
paragraph (A), section 23 of the Act of June 
25, 1910 (25 U.S.C. 47) and section 7(b) of the 
Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450e(b)) shall apply 
to all funds administered by the Secretary of 
the Interior that are appropriated for the 
construction and improvement of tribal 
transportation facilities. 

(b) FUNDS DISTRIBUTION.— 
(1) NATIONAL TRIBAL TRANSPORTATION FACIL-

ITY INVENTORY.— 
(A) IN GENERAL.—The Secretary of the In-

terior, in cooperation with the Secretary, 
shall maintain a comprehensive national in-
ventory of tribal transportation facilities 
that are eligible for assistance under the 
tribal transportation program. 

(B) TRANSPORTATION FACILITIES INCLUDED 
IN THE INVENTORY.—For purposes of identify-
ing the tribal transportation system and de-
termining the relative transportation needs 
among Indian tribes, the Secretary shall in-
clude, at a minimum, transportation facili-
ties that are eligible for assistance under the 
tribal transportation program that an In-
dian tribe has requested, including facilities 
that— 

(i) were included in the Bureau of Indian 
Affairs system inventory prior to October 
1, 2004; 

(ii) are owned by an Indian tribal govern-
ment; 

(iii) are owned by the Bureau of Indian 
Affairs; 

(iv) were constructed or reconstructed 
with funds from the Highway Trust Fund 
under the Indian reservation roads pro-
gram since 1983; 

(v) are public roads or bridges within the 
exterior boundary of Indian reservations, 
Alaska Native villages, and other recog-
nized Indian communities (including com-
munities in former Indian reservations in 
the State of Oklahoma) in which the ma-
jority of residents are American Indians or 
Alaska Natives; 

(vi) are public roads within or providing 
access to an Indian reservation or Indian 
trust land or restricted Indian land that is 
not subject to fee title alienation without 
the approval of the Federal Government, 
or Indian or Alaska Native villages, 
groups, or communities in which Indians 
and Alaska Natives reside, whom the Sec-
retary of the Interior has determined are 
eligible for services generally available to 
Indians under Federal laws specifically ap-
plicable to Indians; or 

(vii) are primary access routes proposed 
by tribal governments, including roads be-
tween villages, roads to landfills, roads to 



Page 223 TITLE 23—HIGHWAYS § 202 

drinking water sources, roads to natural 
resources identified for economic develop-
ment, and roads that provide access to 
intermodal terminals, such as airports, 
harbors, or boat landings. 

(C) LIMITATION ON PRIMARY ACCESS 
ROUTES.—For purposes of this paragraph, a 
proposed primary access route is the short-
est practicable route connecting 2 points of 
the proposed route. 

(D) ADDITIONAL FACILITIES.—Nothing in 
this paragraph precludes the Secretary from 
including additional transportation facili-
ties that are eligible for funding under the 
tribal transportation program in the inven-
tory used for the national funding allocation 
if such additional facilities are included in 
the inventory in a uniform and consistent 
manner nationally. 

(E) BRIDGES.—All bridges in the inventory 
shall be recorded in the national bridge in-
ventory administered by the Secretary 
under section 144. 

(2) REGULATIONS.—Notwithstanding sections 
563(a) and 565(a) of title 5, the Secretary of the 
Interior shall maintain any regulations gov-
erning the tribal transportation program. 

(3) BASIS FOR FUNDING FORMULA.— 
(A) BASIS.— 

(i) IN GENERAL.—After making the set 
asides authorized under subparagraph (C) 
and subsections (c), (d), and (e) on October 
1 of each fiscal year, the Secretary shall 
distribute the remainder authorized to be 
appropriated for the tribal transportation 
program under this section among Indian 
tribes as follows: 

(I) For fiscal year 2013— 
(aa) for each Indian tribe, 80 percent 

of the total relative need distribution 
factor and population adjustment fac-
tor for the fiscal year 2011 funding 
amount made available to that Indian 
tribe; and 

(bb) the remainder using tribal 
shares as described in subparagraphs 
(B) and (C). 

(II) For fiscal year 2014— 
(aa) for each Indian tribe, 60 percent 

of the total relative need distribution 
factor and population adjustment fac-
tor for the fiscal year 2011 funding 
amount made available to that Indian 
tribe; and 

(bb) the remainder using tribal 
shares as described in subparagraphs 
(B) and (C). 

(III) For fiscal year 2015— 
(aa) for each Indian tribe, 40 percent 

of the total relative need distribution 
factor and population adjustment fac-
tor for the fiscal year 2011 funding 
amount made available to that Indian 
tribe; and 

(bb) the remainder using tribal 
shares as described in subparagraphs 
(B) and (C). 

(IV) For fiscal year 2016 and there-
after— 

(aa) for each Indian tribe, 20 percent 
of the total relative need distribution 
factor and population adjustment fac-
tor for the fiscal year 2011 funding 
amount made available to that Indian 
tribe; and 

(bb) the remainder using tribal 
shares as described in subparagraphs 
(B) and (C). 

(ii) TRIBAL HIGH PRIORITY PROJECTS.—The 
High Priority Projects program as in-
cluded in the Tribal Transportation Allo-
cation Methodology of part 170 of title 25, 
Code of Federal Regulations (as in effect 
on the date of enactment of the MAP–21), 
shall not continue in effect. 

(B) TRIBAL SHARES.—Tribal shares under 
this program shall be determined using the 
national tribal transportation facility inven-
tory as calculated for fiscal year 2012, and 
the most recent data on American Indian 
and Alaska Native population within each 
Indian tribe’s American Indian/Alaska Na-
tive Reservation or Statistical Area, as com-
puted under the Native American Housing 
Assistance and Self-Determination Act of 
1996 (25 U.S.C. 4101 et seq.), in the following 
manner: 

(i) 27 percent in the ratio that the total 
eligible road mileage in each tribe bears to 
the total eligible road mileage of all Amer-
ican Indians and Alaskan Natives. For the 
purposes of this calculation, eligible road 
mileage shall be computed based on the in-
ventory described in paragraph (1), using 
only facilities included in the inventory 
described in clause (i), (ii), or (iii) of para-
graph (1)(B). 

(ii) 39 percent in the ratio that the total 
population in each tribe bears to the total 
population of all American Indians and 
Alaskan Natives. 

(iii) 34 percent shall be divided equally 
among each Bureau of Indian Affairs re-
gion. Within each region, such share of 
funds shall be distributed to each Indian 
tribe in the ratio that the average total 
relative need distribution factors and pop-
ulation adjustment factors from fiscal 
years 2005 through 2011 for a tribe bears to 
the average total of relative need distribu-
tion factors and population adjustment 
factors for fiscal years 2005 through 2011 in 
that region. 

(C) TRIBAL SUPPLEMENTAL FUNDING.— 
(i) TRIBAL SUPPLEMENTAL FUNDING 

AMOUNT.—Of funds made available for each 
fiscal year for the tribal transportation 
program, the Secretary shall set aside the 
following amount for a tribal supple-
mental program: 

(I) If the amount made available for 
the tribal transportation program is less 
than or equal to $275,000,000, 30 percent of 
such amount. 

(II) If the amount made available for 
the tribal transportation program ex-
ceeds $275,000,000— 

(aa) $82,500,000; plus 
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pear. 
2 So in original. Probably should be followed by ‘‘the’’. 

(bb) 12.5 percent of the amount made 
available for the tribal transportation 
program in excess of $275,000,000. 

(ii) TRIBAL SUPPLEMENTAL ALLOCATION.— 
The Secretary shall distribute tribal sup-
plemental funds as follows: 

(I) DISTRIBUTION AMONG REGIONS.—Of 
the amounts set aside under clause (i), 
the Secretary shall distribute to each re-
gion of the Bureau of Indian Affairs a 
share of tribal supplemental funds in 
proportion to the regional total of tribal 
shares based on the cumulative tribal 
shares of all Indian tribes within such re-
gion under subparagraph (B). 

(II) DISTRIBUTION WITHIN A REGION.—Of 
the amount that a region receives under 
subclause (I), the Secretary shall distrib-
ute tribal supplemental funding among 
Indian tribes within such region as fol-
lows: 

(aa) TRIBAL SUPPLEMENTAL 
AMOUNTS.—The Secretary shall deter-
mine— 

(AA) which such Indian tribes 
would be entitled under subpara-
graph (A) to receive in a fiscal year 
less funding than they would receive 
in fiscal year 2011 pursuant to the 
relative need distribution factor and 
population adjustment factor, as de-
scribed in subpart C of part 170 of 
title 25, Code of Federal Regulations 
(as in effect on the date of enactment 
of the MAP–21); and 

(BB) the combined amount that 
such Indian tribes would be entitled 
to receive in fiscal year 2011 pursuant 
to such relative need distribution 
factor and population adjustment 
factor in excess of the amount that 
they would be entitled to receive in 
the fiscal year under subparagraph 
(B). 

(bb) COMBINED AMOUNT.—Subject to 
subclause (III), the Secretary shall dis-
tribute to each Indian tribe that meets 
the criteria described in item (aa)(AA) 
a share of funding under this subpara-
graph in proportion to the share of the 
combined amount determined under 
item (aa)(BB) attributable to such In-
dian tribe. 

(III) CEILING.—An Indian tribe may not 
receive under subclause (II) and based on 
its tribal share under subparagraph (A) a 
combined amount that exceeds the 
amount that such Indian tribe would be 
entitled to receive in fiscal year 2011 pur-
suant to the relative need distribution 
factor and population adjustment factor, 
as described in subpart C of part 170 of 
title 25, Code of Federal Regulations (as 
in effect on the date of enactment of the 
MAP–21). 

(IV) OTHER AMOUNTS.—If the amount 
made available for a region under sub-
clause (I) exceeds the amount distributed 
among Indian tribes within that region 
under subclause (II), the Secretary shall 

distribute the remainder of such region’s 
funding under such subclause among all 
Indian tribes in that region in proportion 
to the combined amount that each such 
Indian tribe received under subparagraph 
(A) and subclauses (I), (II), and (III).] 1 

(4) TRANSFERRED FUNDS.— 
(A) IN GENERAL.—Not later than 30 days 

after the date on which funds are made 
available to the Secretary of the Interior 
under this paragraph, the funds shall be dis-
tributed to, and made available for imme-
diate use by, eligible Indian tribes, in ac-
cordance with the formula for distribution 
of funds under the tribal transportation pro-
gram. 

(B) USE OF FUNDS.—Notwithstanding any 
other provision of this section, funds made 
available to Indian tribes for tribal transpor-
tation facilities shall be expended on 
projects identified in a transportation im-
provement program approved by the Sec-
retary. 

(5) HEALTH AND SAFETY ASSURANCES.—Not-
withstanding any other provision of law, an 
Indian tribal government may approve plans, 
specifications, and estimates and commence 
road and bridge construction with funds made 
available from the tribal transportation pro-
gram through a contract or agreement under 2 
Indian Self-Determination and Education As-
sistance Act (25 U.S.C. 450 et seq.), if the In-
dian tribal government— 

(A) provides assurances in the contract or 
agreement that the construction will meet 
or exceed applicable health and safety stand-
ards; 

(B) obtains the advance review of the plans 
and specifications from a State-licensed 
civil engineer that has certified that the 
plans and specifications meet or exceed the 
applicable health and safety standards; and 

(C) provides a copy of the certification 
under subparagraph (A) to the Deputy As-
sistant Secretary for Tribal Government Af-
fairs, Department of Transportation, or the 
Assistant Secretary for Indian Affairs, De-
partment of the Interior, as appropriate. 

(6) CONTRACTS AND AGREEMENTS WITH INDIAN 
TRIBES.— 

(A) IN GENERAL.—Notwithstanding any 
other provision of law or any interagency 
agreement, program guideline, manual, or 
policy directive, all funds made available 
through the Secretary of the Interior under 
this chapter and section 125(e) for tribal 
transportation facilities to pay for the costs 
of programs, services, functions, and activi-
ties, or portions of programs, services, func-
tions, or activities, that are specifically or 
functionally related to the cost of planning, 
research, engineering, and construction of 
any tribal transportation facility shall be 
made available, upon request of the Indian 
tribal government, to the Indian tribal gov-
ernment for contracts and agreements for 
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such planning, research, engineering, and 
construction in accordance with 2 Indian 
Self-Determination and Education Assist-
ance Act (25 U.S.C. 450 et seq.). 

(B) EXCLUSION OF AGENCY PARTICIPATION.— 
All funds, including contract support costs, 
for programs, functions, services, or activi-
ties, or portions of programs, services, func-
tions, or activities, including supportive ad-
ministrative functions that are otherwise 
contractible to which subparagraph (A) ap-
plies, shall be paid in accordance with sub-
paragraph (A), without regard to the organi-
zational level at which the Department of 
the Interior has previously carried out such 
programs, functions, services, or activities. 

(7) CONTRACTS AND AGREEMENTS WITH INDIAN 
TRIBES.— 

(A) IN GENERAL.—Notwithstanding any 
other provision of law or any interagency 
agreement, program guideline, manual, or 
policy directive, all funds made available to 
an Indian tribal government under this 
chapter for a tribal transportation facility 
program or project shall be made available, 
on the request of the Indian tribal govern-
ment, to the Indian tribal government for 
use in carrying out, in accordance with the 
Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450 et seq.), con-
tracts and agreements for the planning, re-
search, design, engineering, construction, 
and maintenance relating to the program or 
project. 

(B) EXCLUSION OF AGENCY PARTICIPATION.— 
In accordance with subparagraph (A), all 
funds, including contract support costs, for a 
program or project to which subparagraph 
(A) applies shall be paid to the Indian tribal 
government without regard to the organiza-
tional level at which the Department of the 
Interior has previously carried out, or the 
Department of Transportation has pre-
viously carried out under the tribal trans-
portation program, the programs, functions, 
services, or activities involved. 

(C) CONSORTIA.—Two or more Indian tribes 
that are otherwise eligible to participate in 
a program or project to which this chapter 
applies may form a consortium to be consid-
ered as a single Indian tribe for the purpose 
of participating in the project under this 
section. 

(D) SECRETARY AS SIGNATORY.—Notwith-
standing any other provision of law, the Sec-
retary is authorized to enter into a funding 
agreement with an Indian tribal government 
to carry out a tribal transportation facility 
program or project under subparagraph (A) 
that is located on an Indian reservation or 
provides access to the reservation or a com-
munity of the Indian tribe. 

(E) FUNDING.—The amount an Indian tribal 
government receives for a program or 
project under subparagraph (A) shall equal 
the sum of the funding that the Indian tribal 
government would otherwise receive for the 
program or project in accordance with the 
funding formula established under this sub-
section and such additional amounts as the 
Secretary determines equal the amounts 

that would have been withheld for the costs 
of the Bureau of Indian Affairs for adminis-
tration of the program or project. 

(F) ELIGIBILITY.— 
(i) IN GENERAL.—Subject to clause (ii) 

and the approval of the Secretary, funds 
may be made available under subpara-
graph (A) to an Indian tribal government 
for a program or project in a fiscal year 
only if the Indian tribal government re-
questing such funds demonstrates to the 
satisfaction of the Secretary financial sta-
bility and financial management capabil-
ity during the 3 fiscal years immediately 
preceding the fiscal year for which the re-
quest is being made. 

(ii) CONSIDERATIONS.—An Indian tribal 
government that had no uncorrected sig-
nificant and material audit exceptions in 
the required annual audit of the contracts 
or self-governance funding agreements 
made by the Indian tribe with any Federal 
agency under the Indian Self-Determina-
tion and Education Assistance Act (25 
U.S.C. 450 et seq.) during the 3-fiscal year 
period referred in clause (i) shall be con-
clusive evidence of the financial stability 
and financial management capability of 
the Indian tribe for purposes of clause (i). 

(G) ASSUMPTION OF FUNCTIONS AND DU-
TIES.—An Indian tribal government receiv-
ing funding under subparagraph (A) for a 
program or project shall assume all func-
tions and duties that the Secretary of the 
Interior would have performed with respect 
to a program or project under this chapter, 
other than those functions and duties that 
inherently cannot be legally transferred 
under the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450 et 
seq.). 

(H) POWERS.—An Indian tribal government 
receiving funding under subparagraph (A) for 
a program or project shall have all powers 
that the Secretary of the Interior would 
have exercised in administering the funds 
transferred to the Indian tribal government 
for such program or project under this sec-
tion if the funds had not been transferred, 
except to the extent that such powers are 
powers that inherently cannot be legally 
transferred under the Indian Self-Deter-
mination and Education Assistance Act (25 
U.S.C. 450 et seq.). 

(I) DISPUTE RESOLUTION.—In the event of a 
disagreement between the Secretary or the 
Secretary of the Interior and an Indian tribe 
over whether a particular function, duty, or 
power may be lawfully transferred to the In-
dian tribe under the Indian Self-Determina-
tion and Education Assistance Act (25 U.S.C. 
450 et seq.), the Indian tribe shall have the 
right to pursue all alternative dispute reso-
lution and appeal procedures authorized by 
that Act, including regulations issued to 
carry out the Act. 

(J) TERMINATION OF CONTRACT OR AGREE-
MENT.—On the date of the termination of a 
contract or agreement under this section by 
an Indian tribal government, the Secretary 
shall transfer all funds that would have been 
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allocated to the Indian tribal government 
under the contract or agreement to the Sec-
retary of the Interior to provide continued 
transportation services in accordance with 
applicable law. 

(c) PLANNING.— 
(1) IN GENERAL.—For each fiscal year, not 

more than 2 percent of the funds made avail-
able for the tribal transportation program 
shall be allocated among Indian tribal govern-
ments that apply for transportation planning 
pursuant to the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450 et 
seq.). 

(2) REQUIREMENT.—An Indian tribal govern-
ment, in cooperation with the Secretary of the 
Interior and, as appropriate, with a State, 
local government, or metropolitan planning 
organization, shall carry out a transportation 
planning process in accordance with section 
201(c). 

(3) SELECTION AND APPROVAL OF PROJECTS.—A 
project funded under this section shall be— 

(A) selected by the Indian tribal govern-
ment from the transportation improvement 
program; and 

(B) subject to the approval of the Sec-
retary of the Interior and the Secretary. 

(d) TRIBAL TRANSPORTATION FACILITY 
BRIDGES.— 

(1) NATIONWIDE PRIORITY PROGRAM.—The Sec-
retary shall maintain a nationwide priority 
program for improving deficient bridges eligi-
ble for the tribal transportation program. 

(2) FUNDING.—Before making any distribu-
tion under subsection (b), the Secretary shall 
set aside not more than 2 percent of the funds 
made available under the tribal transportation 
program for each fiscal year to be allocated— 

(A) to carry out any planning, design, en-
gineering, preconstruction, construction, 
and inspection of a project to replace, reha-
bilitate, seismically retrofit, paint, apply 
calcium magnesium acetate, sodium acetate/ 
formate, or other environmentally accept-
able, minimally corrosive anti-icing and de-
icing composition; or 

(B) to implement any countermeasure for 
deficient tribal transportation facility 
bridges, including multiple-pipe culverts. 

(3) ELIGIBLE BRIDGES.—To be eligible to re-
ceive funding under this subsection, a bridge 
described in paragraph (1) shall— 

(A) have an opening of not less than 20 
feet; 

(B) be classified as a tribal transportation 
facility; and 

(C) be structurally deficient or function-
ally obsolete. 

(4) APPROVAL REQUIREMENT.—The Secretary 
may make funds available under this sub-
section for preliminary engineering, construc-
tion, and construction engineering activities 
after approval of required documentation and 
verification of eligibility in accordance with 
this title. 

(e) SAFETY.— 
(1) FUNDING.—Before making any distribu-

tion under subsection (b), the Secretary shall 

set aside not more than 2 percent of the funds 
made available under the tribal transportation 
program for each fiscal year to be allocated 
based on an identification and analysis of 
highway safety issues and opportunities on 
tribal land, as determined by the Secretary, 
on application of the Indian tribal govern-
ments for eligible projects described in section 
148(a)(4). 

(2) PROJECT SELECTION.—An Indian tribal 
government, in cooperation with the Sec-
retary of the Interior and, as appropriate, with 
a State, local government, or metropolitan 
planning organization, shall select projects 
from the transportation improvement pro-
gram, subject to the approval of the Secretary 
and the Secretary of the Interior. 

(f) FEDERAL-AID ELIGIBLE PROJECTS.—Before 
approving as a project on a tribal transportation 
facility any project eligible for funds appor-
tioned under section 104 in a State, the Sec-
retary shall, for projects on tribal transpor-
tation facilities, determine that the obligation 
of funds for the project is supplementary to and 
not in lieu of the obligation of a fair and equi-
table share of funds apportioned to the State 
under section 104. 

(Added Pub. L. 112–141, div. A, title I, § 1119(a), 
July 6, 2012, 126 Stat. 476.) 

REFERENCES IN TEXT 

The date of enactment of the MAP–21, referred to in 
subsec. (b)(3)(A)(ii), (C)(ii)(II)(aa)(AA), (III), is deemed 
to be Oct. 1, 2012, see section 3(a), (b) of Pub. L. 112–141, 
set out as Effective and Termination Dates of 2012 
Amendment notes under section 101 of this title. 

The Native American Housing Assistance and Self- 
Determination Act of 1996, referred to in subsec. 
(b)(3)(B), is Pub. L. 104–330, Oct. 26, 1996, 110 Stat. 4016, 
which is classified principally to chapter 43 (§ 4101 et 
seq.) of Title 25, Indians. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 4101 of Title 25 and Tables. 

The Indian Self-Determination and Education Assist-
ance Act, referred to in subsecs. (b)(5), (6)(A), (7)(A), 
(F)(ii), (G) to (I), and (c)(1), is Pub. L. 93–638, Jan. 4, 
1975, 88 Stat. 2203, which is classified principally to sub-
chapter II (§ 450 et seq.) of chapter 14 of Title 25, Indi-
ans. For complete classification of this Act to the Code, 
see Short Title note set out under section 450 of Title 
25 and Tables. 

PRIOR PROVISIONS 

A prior section 202, Pub. L. 85–767, Aug. 27, 1958, 72 
Stat. 906; Pub. L. 94–280, title I, § 133, May 5, 1976, 90 
Stat. 441; Pub. L. 97–424, title I, § 126(a), Jan. 6, 1983, 96 
Stat. 2113; Pub. L. 102–240, title I, § 1032(a), Dec. 18, 1991, 
105 Stat. 1974; Pub. L. 105–178, title I, §§ 1115(b), (e)(2), 
(f)(2), 1212(a)(2)(A)(ii), June 9, 1998, 112 Stat. 154, 158, 193; 
Pub. L. 105–206, title IX, § 9002(i), July 22, 1998, 112 Stat. 
836; Pub. L. 109–59, title I, § 1119(c)–(g), Aug. 10, 2005, 119 
Stat. 1182–1185, related to allocations, prior to repeal by 
Pub. L. 112–141, div. A, title I, § 1119(a), July 6, 2012, 126 
Stat. 473. 

EFFECTIVE DATE 

Section effective Oct. 1, 2012, see section 3(a) of Pub. 
L. 112–141, set out as an Effective and Termination 
Dates of 2012 Amendment note under section 101 of this 
title. 

TRIBAL HIGH PRIORITY PROJECTS PROGRAM 

Pub. L. 112–141, div. A, title I, § 1123, July 6, 2012, 126 
Stat. 497, provided that: 
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‘‘(a) DEFINITIONS.—In this section: 
‘‘(1) EMERGENCY OR DISASTER.—The term ‘emer-

gency or disaster’ means damage to a tribal transpor-
tation facility that— 

‘‘(A) renders the tribal transportation facility im-
passable or unusable; 

‘‘(B) is caused by— 
‘‘(i) a natural disaster over a widespread area; 

or 
‘‘(ii) a catastrophic failure from an external 

cause; and 
‘‘(C) would be eligible under the emergency relief 

program under section 125 of title 23, United States 
Code, but does not meet the funding thresholds re-
quired by that section. 
‘‘(2) LIST.—The term ‘list’ means the funding prior-

ity list developed under subsection (c)(5). 
‘‘(3) PROGRAM.—The term ‘program’ means the 

Tribal High Priority Projects program established 
under subsection (b)(1). 

‘‘(4) PROJECT.—The term ‘project’ means a project 
provided funds under the program. 
‘‘(b) PROGRAM.— 

‘‘(1) IN GENERAL.—The Secretary shall use amounts 
made available under subsection (h) to carry out a 
Tribal High Priority Projects program under which 
funds shall be provided to eligible applicants in ac-
cordance with this section. 

‘‘(2) ELIGIBLE APPLICANTS.—Applicants eligible for 
program funds under this section include— 

‘‘(A) an Indian tribe whose annual allocation of 
funding under section 202 of title 23, United States 
Code, is insufficient to complete the highest prior-
ity project of the Indian tribe; 

‘‘(B) a governmental subdivision of an Indian 
tribe— 

‘‘(i) that is authorized to administer the fund-
ing of the Indian tribe under section 202 of title 
23, United States Code; and 

‘‘(ii) for which the annual allocation under that 
section is insufficient to complete the highest 
priority project of the Indian tribe; or 
‘‘(C) any Indian tribe that has an emergency or 

disaster with respect to a transportation facility 
included on the national inventory of tribal trans-
portation facilities under section 202(b)(1) of title 
23, United States Code. 

‘‘(c) PROJECT APPLICATIONS; FUNDING.— 
‘‘(1) IN GENERAL.—To apply for funds under this sec-

tion, an eligible applicant shall submit to the Depart-
ment of the Interior or the Department an applica-
tion that includes— 

‘‘(A) project scope of work, including deliverables, 
budget, and timeline; 

‘‘(B) the amount of funds requested; 
‘‘(C) project information addressing— 

‘‘(i) the ranking criteria identified in paragraph 
(3); or 

‘‘(ii) the nature of the emergency or disaster; 
‘‘(D) documentation that the project meets the 

definition of a tribal transportation facility and is 
included in the national inventory of tribal trans-
portation facilities under section 202(b)(1) of title 
23, United States Code; 

‘‘(E) documentation of official tribal action re-
questing the project; 

‘‘(F) documentation from the Indian tribe provid-
ing authority for the Secretary of the Interior to 
place the project on a transportation improvement 
program if the project is selected and approved; and 

‘‘(G) any other information the Secretary of the 
Interior or Secretary considers appropriate to make 
a determination. 
‘‘(2) LIMITATION ON APPLICATIONS.—An applicant for 

funds under the program may only have 1 application 
for assistance under this section pending at any 1 
time, including any emergency or disaster applica-
tion. 

‘‘(3) APPLICATION RANKING.— 
‘‘(A) IN GENERAL.—The Secretary of the Interior 

and the Secretary shall determine the eligibility of, 

and fund, program applications, subject to the 
availability of funds. 

‘‘(B) RANKING CRITERIA.—The project ranking cri-
teria for applications under this section shall in-
clude— 

‘‘(i) the existence of safety hazards with docu-
mented fatality and injury accidents; 

‘‘(ii) the number of years since the Indian tribe 
last completed a construction project funded by 
section 202 of title 23, United States Code; 

‘‘(iii) the readiness of the Indian tribe to pro-
ceed to construction or bridge design need; 

‘‘(iv) the percentage of project costs matched by 
funds that are not provided under section 202 of 
title 23, United States Code, with projects with a 
greater percentage of other sources of matching 
funds ranked ahead of lesser matches); 

‘‘(v) the amount of funds requested, with re-
quests for lesser amounts given greater priority; 

‘‘(vi) the challenges caused by geographic isola-
tion; and 

‘‘(vii) all weather access for employment, com-
merce, health, safety, educational resources, or 
housing. 

‘‘(4) PROJECT SCORING MATRIX.—The project scoring 
matrix established in the appendix to part 170 of title 
25, Code of Regulations (as in effect on the date of en-
actment of this Act [see section 3(a), (b) of Pub. L. 
112–141, set out as Effective and Termination Dates of 
2012 Amendment notes under section 101 of this title]) 
shall be used to rank all applications accepted under 
this section. 

‘‘(5) FUNDING PRIORITY LIST.— 
‘‘(A) IN GENERAL.—The Secretary of the Interior 

and the Secretary shall jointly produce a funding 
priority list that ranks the projects approved for 
funding under the program. 

‘‘(B) LIMITATION.—The number of projects on the 
list shall be limited by the amount of funding made 
available. 
‘‘(6) TIMELINE.—The Secretary of the Interior and 

the Secretary shall— 
‘‘(A) require applications for funding no sooner 

than 60 days after funding is made available pursu-
ant to subsection (a); 

‘‘(B) notify all applicants and Regions in writing 
of acceptance of applications; 

‘‘(C) rank all accepted applications in accordance 
with the project scoring matrix, develop the fund-
ing priority list, and return unaccepted applica-
tions to the applicant with an explanation of defi-
ciencies; 

‘‘(D) notify all accepted applicants of the projects 
included on the funding priority list no later than 
180 days after the application deadline has passed 
pursuant to subparagraph (A); and 

‘‘(E) distribute funds to successful applicants. 
‘‘(d) EMERGENCY OR DISASTER PROJECT APPLICA-

TIONS.— 
‘‘(1) IN GENERAL.—Notwithstanding subsection 

(c)(6), an eligible applicant may submit an emergency 
or disaster project application at any time during the 
fiscal year. 

‘‘(2) CONSIDERATION AS PRIORITY.—The Secretary 
shall— 

‘‘(A) consider project applications submitted 
under paragraph (1) to be a priority; and 

‘‘(B) fund the project applications in accordance 
with paragraph (3). 
‘‘(3) FUNDING.— 

‘‘(A) IN GENERAL.—If an eligible applicant submits 
an application for a project under this subsection 
before the issuance of the list under subsection 
(c)(5) and the project is determined to be eligible 
for program funds, the Secretary of the Interior 
shall provide funding for the project before provid-
ing funding for other approved projects on the list. 

‘‘(B) SUBMISSION AFTER ISSUANCE OF LIST.—If an 
eligible applicant submits an application under this 
subsection after the issuance of the list under sub-
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section (c)(5) and the distribution of program funds 
in accordance with the list, the Secretary of the In-
terior shall provide funding for the project on the 
date on which unobligated funds provided to 
projects on the list are returned to the Department 
of the Interior. 

‘‘(C) EFFECT ON OTHER PROJECTS.—If the Secretary 
of the Interior uses funding previously designated 
for a project on the list to fund an emergency or 
disaster project under this subsection, the project 
on the list that did not receive funding as a result 
of the redesignation of funds shall move to the top 
of the list the following year. 
‘‘(4) EMERGENCY OR DISASTER PROJECT COST.—The 

cost of a project submitted as an emergency or disas-
ter under this subsection shall be at least 10 percent 
of the distribution of funds of the Indian tribe under 
section 202(b) of title 23, United States Code. 
‘‘(e) LIMITATION ON USE OF FUNDS.—Program funds 

shall not be used for— 
‘‘(1) transportation planning; 
‘‘(2) research; 
‘‘(3) routine maintenance activities; 
‘‘(4) structures and erosion protection unrelated to 

transportation and roadways; 
‘‘(5) general reservation planning not involving 

transportation; 
‘‘(6) landscaping and irrigation systems not involv-

ing transportation programs and projects; 
‘‘(7) work performed on projects that are not in-

cluded on a transportation improvement program ap-
proved by the Federal Highway Administration, un-
less otherwise authorized by the Secretary of the In-
terior and the Secretary; 

‘‘(8) the purchase of equipment unless otherwise au-
thorized by Federal law; or 

‘‘(9) the condemnation of land for recreational 
trails. 
‘‘(f) LIMITATION ON PROJECT AMOUNTS.—Project fund-

ing shall be limited to a maximum of $1,000,000 per ap-
plication, except that funding for disaster or emer-
gency projects shall also be limited to the estimated 
cost of repairing damage to the tribal transportation 
facility. 

‘‘(g) COST ESTIMATE CERTIFICATION.—All cost esti-
mates prepared for a project shall be required to be sub-
mitted by the applicant to the Secretary of the Interior 
and the Secretary for certification and approval. 

‘‘(h) AUTHORIZATION OF APPROPRIATIONS.— 
‘‘(1) IN GENERAL.—There is authorized to be appro-

priated $30,000,000 out of the general fund of the 
Treasury to carry out the program for each of fiscal 
years 2013 and 2014. 

‘‘(2) ADMINISTRATION.—The funds made available 
under paragraph (1) shall be administered in the same 
manner as funds made available for the tribal trans-
portation program under section 202 of title 23, 
United States Code, except that— 

‘‘(A) the funds made available for the program 
shall remain available until September 30 of the 
third fiscal year after the year appropriated; and 

‘‘(B) the Federal share of the cost of a project 
shall be 100 percent.’’ 

ADDITIONAL AUTHORIZATION OF CONTRACT AUTHORITY 
FOR STATES WITH INDIAN RESERVATIONS 

Pub. L. 105–178, title I, § 1214(d), June 9, 1998, 112 Stat. 
205, as amended by Pub. L. 109–59, title I, § 1806, Aug. 10, 
2005, 119 Stat. 1460, provided that: 

‘‘(1) AVAILABILITY TO STATES.—Not later than October 
1 of each fiscal year, funds made available under para-
graph (5) for the fiscal year shall be made available by 
the Secretary, in equal amounts, to each State that has 
within the boundaries of the State all or part of an In-
dian reservation having a land area of 10,000,000 acres 
or more. 

‘‘(2) AVAILABILITY TO ELIGIBLE COUNTIES.— 
‘‘(A) IN GENERAL.—Each fiscal year, each county 

that is located in a State to which funds are made 
available under paragraph (1), and that has in the 

county a public road described in subparagraph (B), 
shall be eligible to apply to the State for all or a por-
tion of the funds made available to the State under 
this subsection to be used by the county to maintain 
such roads. 

‘‘(B) ROADS.—A public road referred to in subpara-
graph (A) is a public road that— 

‘‘(i) is within, adjacent to, or provides access to 
an Indian reservation described in paragraph (1); 

‘‘(ii) is used by a school bus to transport children 
to or from a school or Headstart program carried 
out under the Head Start Act (42 U.S.C. 9831 et 
seq.); and 

‘‘(iii) is maintained by the county in which the 
public road is located. 
‘‘(C) ALLOCATION AMONG ELIGIBLE COUNTIES.— 

‘‘(i) IN GENERAL.—Except as provided in clause 
(ii), each State that receives funds under paragraph 
(1) shall provide directly to each county that ap-
plies for funds the amount that the county requests 
in the application. 

‘‘(ii) ALLOCATION AMONG ELIGIBLE COUNTIES.—If 
the total amount of funds applied for under this 
subsection by eligible counties in a State exceeds 
the amount of funds available to the State, the 
State shall equitably allocate the funds among the 
eligible counties that apply for funds. 

‘‘(3) SUPPLEMENTARY FUNDING.—For each fiscal year, 
the Secretary shall ensure that funding made available 
under this subsection supplements (and does not sup-
plant)— 

‘‘(A) any obligation of funds by the Bureau of In-
dian Affairs for road maintenance programs on Indian 
reservations; and 

‘‘(B) any funding provided by a State to a county 
for road maintenance programs in the county. 
‘‘(4) USE OF UNALLOCATED FUNDS.—Any portion of the 

funds made available to a State under this subsection 
that is not made available to counties within 1 year 
after the funds are made available to the State shall be 
apportioned among the States in accordance with sec-
tion 104(b) of title 23, United States Code. 

‘‘(5) FUNDING.— 
‘‘(A) IN GENERAL.—There is authorized to be appro-

priated from the Highway Trust Fund (other than the 
Mass Transit Account) to carry out this subsection 
$1,800,000 for each of fiscal years 2005 through 2009. 

‘‘(B) CONTRACT AUTHORITY.—Funds authorized by 
this subsection shall be available for obligation in 
the same manner as if the funds were apportioned 
under chapter 1 of title 23, United States Code.’’ 

INDIAN RESERVATION ROADS 

Pub. L. 102–240, title I, § 1032(d), Dec. 18, 1991, 105 Stat. 
1975, provided that: ‘‘Notwithstanding any other provi-
sion of law, funds allocated for Indian reservation roads 
may be used for the purpose of funding road projects on 
roads of tribally controlled postsecondary vocational 
institutions.’’ 

Pub. L. 102–240, title I, § 1042, Dec. 18, 1991, 105 Stat. 
1993, directed Secretary of Transportation to conduct a 
study on funding needs for Indian reservation roads and 
to report to Congress on results of the study not later 
than one year after Dec. 18, 1991, prior to repeal by Pub. 
L. 105–362, title XV, § 1501(c), Nov. 10, 1998, 112 Stat. 3294. 

§ 203. Federal lands transportation program 

(a) USE OF FUNDS.— 
(1) IN GENERAL.—Funds made available under 

the Federal lands transportation program 
shall be used by the Secretary of Transpor-
tation and the Secretary of the appropriate 
Federal land management agency to pay the 
costs of— 

(A) program administration, transpor-
tation planning, research, preventive main-
tenance, engineering, rehabilitation, res-
toration, construction, and reconstruction of 
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