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ignate the parts that it wants filed; the agency can
then forward the parts designated by each party. In
contrast, paragraph (b)(2) continues to require stipula-
tion, that is agreement of the parties, that the agency
need not file either the record or a certified list.

Rule 18. Stay Pending Review

(a) MOTION FOR A STAY.

(1) Initial Motion Before the Agency. A peti-
tioner must ordinarily move first before the
agency for a stay pending review of its deci-
sion or order.

(2) Motion in the Court of Appeals. A motion
for a stay may be made to the court of appeals
or one of its judges.

(A) The motion must:

(i) show that moving first before the
agency would be impracticable; or

(ii) state that, a motion having been
made, the agency denied the motion or
failed to afford the relief requested and
state any reasons given by the agency for
its action.

(B) The motion must also include:

(i) the reasons for granting the relief re-
quested and the facts relied on;

(ii) originals or copies of affidavits or
other sworn statements supporting facts
subject to dispute; and

(iii) relevant parts of the record.

(C) The moving party must give reasonable
notice of the motion to all parties.

(D) The motion must be filed with the cir-
cuit clerk and normally will be considered
by a panel of the court. But in an excep-
tional case in which time requirements
make that procedure impracticable, the mo-
tion may be made to and considered by a sin-
gle judge.

(b) BOND. The court may condition relief on
the filing of a bond or other appropriate secu-
rity.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

While this rule has no counterpart in present rules
regulating review of agency proceedings, it merely as-
similates the procedure for obtaining stays in agency
proceedings with that for obtaining stays in appeals
from the district courts. The same considerations
which justify the requirement of an initial application
to the district court for a stay pending appeal support
the requirement of an initial application to the agency
pending review. See Note accompanying Rule 8. Title 5,
U.S.C. §705 (b U.S.C.A. §705 (1966 Pamphlet)) confers
general authority on both agencies and reviewing
courts to stay agency action pending review. Many of
the statutes authorizing review of agency action by the
courts of appeals deal with the question of stays, and at
least one, the Act of June 15, 1936, 49 Stat. 1499 (7 U.S.C.
§10a), prohibits a stay pending review. The proposed
rule in nowise affects such statutory provisions re-
specting stays. By its terms, it simply indicates the
procedure to be followed when a stay is sought.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.
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Rule 19. Settlement of a Judgment Enforcing an
Agency Order in Part

When the court files an opinion directing
entry of judgment enforcing the agency’s order
in part, the agency must within 14 days file with
the clerk and serve on each other party a pro-
posed judgment conforming to the opinion. A
party who disagrees with the agency’s proposed
judgment must within 10 days file with the clerk
and serve the agency with a proposed judgment
that the party believes conforms to the opinion.
The court will settle the judgment and direct
entry without further hearing or argument.

(As amended Mar. 10, 1986, eff. July 1, 1986; Apr.
24, 1998, eff. Dec. 1, 1998; Mar. 26, 2009, eff. Dec. 1,
2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This is section 12 of the uniform rule (see General
Note following Rule 156) with changes in phraseology.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The deletion of the words ‘“‘in whole or’ is designed
to eliminate delay in the issuance of a judgment when
the court of appeals has either enforced completely the
order of an agency or denied completely such enforce-
ment. In such a clear-cut situation, it serves no useful
purpose to delay the issuance of the judgment until a
proposed judgment is submitted by the agency and re-
viewed by the respondent. This change conforms the
Rule to the existing practice in most circuits. Other
amendments are technical and no substantive change is
intended.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Rule 19 formerly required a party who disagreed with
the agency’s proposed judgment to file a proposed judg-
ment ‘“within 7 days.” Under former Rule 26(a), ‘7
days’ always meant at least 9 days and could mean as
many as 11 or even 13 days. Under current Rule 26(a),
intermediate weekends and holidays are counted.
Changing the period from 7 to 10 days offsets the
change in computation approach. See the Note to Rule
26.

Rule 20. Applicability of Rules to the Review or
Enforcement of an Agency Order

All provisions of these rules, except Rules 3-14
and 22-23, apply to the review or enforcement of
an agency order. In these rules, ‘‘appellant’ in-
cludes a petitioner or applicant, and ‘‘appellee”
includes a respondent.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

The proposed rule continues the present uniform
practice of the circuits of regulating agency review or
enforcement proceedings by the general rules applica-
ble to appeals from judgments of the district courts.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
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has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

TITLE V. EXTRAORDINARY WRITS

Rule 21. Writs of Mandamus and Prohibition,
and Other Extraordinary Writs

(a) MANDAMUS OR PROHIBITION TO A COURT: PE-
TITION, FILING, SERVICE, AND DOCKETING.

(1) A party petitioning for a writ of manda-
mus or prohibition directed to a court must
file a petition with the circuit clerk with proof
of service on all parties to the proceeding in
the trial court. The party must also provide a
copy to the trial-court judge. All parties to
the proceeding in the trial court other than
the petitioner are respondents for all purposes.

(2)(A) The petition must be titled ‘“‘In re
[name of petitioner].”

(B) The petition must state:

(i) the relief sought;

(ii) the issues presented;

(iii) the facts necessary to understand the
issue presented by the petition; and

(iv) the reasons why the writ should issue.

(C) The petition must include a copy of any
order or opinion or parts of the record that
may be essential to understand the matters
set forth in the petition.

(3) Upon receiving the prescribed docket fee,
the clerk must docket the petition and submit
it to the court.

(b) DENIAL; ORDER DIRECTING ANSWER; BRIEFS;
PRECEDENCE.

(1) The court may deny the petition without
an answer. Otherwise, it must order the re-
spondent, if any, to answer within a fixed
time.

(2) The clerk must serve the order to respond
on all persons directed to respond.

(3) Two or more respondents may answer
jointly.

(4) The court of appeals may invite or order
the trial-court judge to address the petition or
may invite an amicus curiae to do so. The
trial-court judge may request permission to
address the petition but may not do so unless
invited or ordered to do so by the court of ap-
peals.

(5) If briefing or oral argument is required,
the clerk must advise the parties, and when
appropriate, the trial-court judge or amicus
curiae.

(6) The proceeding must be given preference
over ordinary civil cases.

(7) The circuit clerk must send a copy of the
final disposition to the trial-court judge.

(c) OTHER EXTRAORDINARY WRITS. An applica-
tion for an extraordinary writ other than one
provided for in Rule 21(a) must be made by filing
a petition with the circuit clerk with proof of
service on the respondents. Proceedings on the
application must conform, so far as is prac-
ticable, to the procedures prescribed in Rule
21(a) and (b).

(d) FORM OF PAPERS; NUMBER OF COPIES. All
papers must conform to Rule 32(c)(2). Except by
the court’s permission, a paper must not exceed
30 pages, exclusive of the disclosure statement,
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the proof of service, and the accompanying doc-
uments required by Rule 21(a)(2)(C). An original
and 3 copies must be filed unless the court re-
quires the filing of a different number by local
rule or by order in a particular case.

(As amended Apr. 29, 1994, eff. Dec. 1, 1994; Apr.
23, 1996, eff. Dec. 1, 1996; Apr. 24, 1998, eff. Dec. 1,
1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

The authority of courts of appeals to issue extraor-
dinary writs is derived from 28 U.S.C. §1651. Subdivi-
sions (a) and (b) regulate in detail the procedure sur-
rounding the writs most commonly sought—mandamus
or prohibition directed to a judge or judges. Those sub-
divisions are based upon Supreme Court Rule 31, with
certain changes which reflect the uniform practice
among the circuits (Seventh Circuit Rule 19 is a typical
circuit rule). Subdivision (c) sets out a very general
procedure to be followed in applications for the variety
of other writs which may be issued under the authority
of 28 U.S.C. §1651.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

Subdivision (d). The amendment makes it clear that a
court may require a different number of copies either
by rule or by order in an individual case. The number
of copies of any document that a court of appeals needs
varies depending upon the way in which the court con-
ducts business. The internal operation of the courts of
appeals necessarily varies from circuit to circuit be-
cause of differences in the number of judges, the geo-
graphic area included within the circuit, and other
such factors. Uniformity could be achieved only by set-
ting the number of copies artificially high so that par-
ties in all circuits file enough copies to satisfy the
needs of the court requiring the greatest number. Rath-
er than do that, the Committee decided to make it
clear that local rules may require a greater or lesser
number of copies and that, if the circumstances of a
particular case indicate the need for a different number
of copies in that case, the court may so order.

NOTES OF ADVISORY COMMITTEE ON RULES—1996
AMENDMENT

In most instances, a writ of mandamus or prohibition
is not actually directed to a judge in any more personal
way than is an order reversing a court’s judgment.
Most often a petition for a writ of mandamus seeks re-
view of the intrinsic merits of a judge’s action and is
in reality an adversary proceeding between the parties.
See, e.g., Walker v. Columbia Broadcasting System, Inc.,
443 F.2d 33 (7th Cir. 1971). In order to change the tone
of the rule and of mandamus proceedings generally, the
rule is amended so that the judge is not treated as a re-
spondent. The caption and subdivision (a) are amended
by deleting the reference to the writs as being ‘‘di-
rected to a judge or judges.”

Subdivision (a). Subdivision (a) applies to writs of
mandamus or prohibition directed to a court, but it is
amended so that a petition for a writ of mandamus or
prohibition does not bear the name of the judge. The
amendments to subdivision (a) speak, however, about
mandamus or prohibition ‘‘directed to a court.” This
language is inserted to distinguish subdivision (a) from
subdivision (c). Subdivision (c) governs all other ex-
traordinary writs, including a writ of mandamus or
prohibition directed to an administrative agency rath-
er than to a court and a writ of habeas corpus.

The amendments require the petitioner to provide a
copy of the petition to the trial court judge. This will
alert the judge to the filing of the petition. This is nec-
essary because the trial court judge is not treated as a
respondent and, as a result, is not served. A companion
amendment is made in subdivision (b). It requires the
circuit clerk to send a copy of the disposition of the pe-
tition to the trial court judge.
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