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U.S. Virgin Islands, the Commonwealth of Puerto Rico, 
and the Commonwealth of the Northern Mariana Is-
lands.’’) 

The Appellate Rules Committee made one change to 
its proposed amendments concerning Appellate Rules 
deadlines. Based on comments received with respect to 
the timing for motions that toll the time for taking a 
civil appeal, the Committee changed the cutoff time in 
Rule 4(a)(4)(A)(vi) to 28 days (rather than to 30 days as 
in the published proposal). The published proposal’s 
choice of 30 days had been designed to accord with the 
proposed amendments published by the Civil Rules 
Committee, which would have extended the deadline 
for tolling motions to 30 days. Because 30 days is also 
the time period set by Appellate Rule 4 and by 28 U.S.C. 
§ 2107 for taking a civil appeal (when the United States 
and its officers or agencies are not parties), commenta-
tors pointed out that adopting 30 days as the cutoff for 
filing tolling motions would sometimes place would-be 
appellants in an awkward position: If the deadline for 
making a tolling motion falls on the same day as the 
deadline for filing a notice of appeal, then in a case in-
volving multiple parties on one side, a litigant who 
wishes to appeal may not know, when filing the notice 
of appeal, whether a tolling motion will be filed; such 
a timing system can be expected to produce instances 
when appeals are filed, only to go into abeyance while 
the tolling motion is resolved. 

By the time of the Appellate Rules Committee’s April 
2008 meeting, the Civil Rules Committee had discussed 
this issue and had determined that the best resolution 
would be to extend the deadline for tolling motions to 
28 days rather than 30 days. The choice of a 28-day 
deadline responds to the concerns of those who feel 
that the current 10-day deadlines are much too short, 
but also takes into account the problem of the 30-day 
appeal deadline. As described in the draft minutes of 
the Committee’s April meeting, Committee members 
carefully discussed the relevant concerns and deter-
mined, by a vote of 7 to 1, to assent to the 28-day time 
period for tolling motions and to change the cutoff 
time in Rule 4(a)(4)(A)(vi) to 28 days. 

The Standing Committee changed Rule 26(a)(6) to ex-
clude state holidays from the definition of ‘‘legal holi-
day’’ for purposes of computing backward-counted peri-
ods; conforming changes were made to the Committee 
Note. 

Rule 42. Voluntary Dismissal 

(a) DISMISSAL IN THE DISTRICT COURT. Before 
an appeal has been docketed by the circuit 
clerk, the district court may dismiss the appeal 
on the filing of a stipulation signed by all par-
ties or on the appellant’s motion with notice to 
all parties. 

(b) DISMISSAL IN THE COURT OF APPEALS. The 
circuit clerk may dismiss a docketed appeal if 
the parties file a signed dismissal agreement 
specifying how costs are to be paid and pay any 
fees that are due. But no mandate or other proc-
ess may issue without a court order. An appeal 
may be dismissed on the appellant’s motion on 
terms agreed to by the parties or fixed by the 
court. 

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1967 

Subdivision (a). This subdivision is derived from FRCP 
73(a) without change of substance. 

Subdivision (b). The first sentence is a common provi-
sion in present circuit rules. The second sentence is 
added. Compare Supreme Court Rule 60. 

COMMITTEE NOTES ON RULES—1998 AMENDMENT 

The language of the rule is amended to make the rule 
more easily understood. In addition to changes made to 

improve the understanding, the Advisory Committee 
has changed language to make style and terminology 
consistent throughout the appellate rules. These 
changes are intended to be stylistic only. 

Rule 43. Substitution of Parties 

(a) DEATH OF A PARTY. 
(1) After Notice of Appeal Is Filed. If a party 

dies after a notice of appeal has been filed or 
while a proceeding is pending in the court of 
appeals, the decedent’s personal representa-
tive may be substituted as a party on motion 
filed with the circuit clerk by the representa-
tive or by any party. A party’s motion must be 
served on the representative in accordance 
with Rule 25. If the decedent has no represent-
ative, any party may suggest the death on the 
record, and the court of appeals may then di-
rect appropriate proceedings. 

(2) Before Notice of Appeal Is Filed—Potential 
Appellant. If a party entitled to appeal dies be-
fore filing a notice of appeal, the decedent’s 
personal representative—or, if there is no per-
sonal representative, the decedent’s attorney 
of record—may file a notice of appeal within 
the time prescribed by these rules. After the 
notice of appeal is filed, substitution must be 
in accordance with Rule 43(a)(1). 

(3) Before Notice of Appeal Is Filed—Potential 
Appellee. If a party against whom an appeal 
may be taken dies after entry of a judgment or 
order in the district court, but before a notice 
of appeal is filed, an appellant may proceed as 
if the death had not occurred. After the notice 
of appeal is filed, substitution must be in ac-
cordance with Rule 43(a)(1). 

(b) SUBSTITUTION FOR A REASON OTHER THAN 
DEATH. If a party needs to be substituted for any 
reason other than death, the procedure pre-
scribed in Rule 43(a) applies. 

(c) PUBLIC OFFICER: IDENTIFICATION; SUBSTI-
TUTION. 

(1) Identification of Party. A public officer 
who is a party to an appeal or other proceed-
ing in an official capacity may be described as 
a party by the public officer’s official title 
rather than by name. But the court may re-
quire the public officer’s name to be added. 

(2) Automatic Substitution of Officeholder. 
When a public officer who is a party to an ap-
peal or other proceeding in an official capacity 
dies, resigns, or otherwise ceases to hold of-
fice, the action does not abate. The public offi-
cer’s successor is automatically substituted as 
a party. Proceedings following the substi-
tution are to be in the name of the substituted 
party, but any misnomer that does not affect 
the substantial rights of the parties may be 
disregarded. An order of substitution may be 
entered at any time, but failure to enter an 
order does not affect the substitution. 

(As amended Mar. 10, 1986, eff. July 1, 1986; Apr. 
24, 1998, eff. Dec. 1, 1998.) 

NOTES OF ADVISORY COMMITTEE ON RULES—1967 

Subdivision (a). The first three sentences described a 
procedure similar to the rule on substitution in civil 
actions in the district court. See FRCP 25(a). The 
fourth sentence expressly authorizes an appeal to be 
taken against one who has died after the entry of judg-
ment. Compare FRCP 73(b), which impliedly authorizes 
such an appeal. 
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