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9(h) designation as an admiralty or maritime claim is
deleted. The elimination of paragraph (2) means that
“(8)” will be redesignated as ‘‘(2)”’ in Style Rule 9(h).

Rule 10. Form of Pleadings

(a) CAPTION; NAMES OF PARTIES. Every plead-
ing must have a caption with the court’s name,
a title, a file number, and a Rule 7(a) designa-
tion. The title of the complaint must name all
the parties; the title of other pleadings, after
naming the first party on each side, may refer
generally to other parties.

(b) PARAGRAPHS; SEPARATE STATEMENTS. A
party must state its claims or defenses in num-
bered paragraphs, each limited as far as prac-
ticable to a single set of circumstances. A later
pleading may refer by number to a paragraph in
an earlier pleading. If doing so would promote
clarity, each claim founded on a separate trans-
action or occurrence—and each defense other
than a denial—must be stated in a separate
count or defense.

(c) ADOPTION BY REFERENCE; EXHIBITS. A state-
ment in a pleading may be adopted by reference
elsewhere in the same pleading or in any other
pleading or motion. A copy of a written instru-
ment that is an exhibit to a pleading is a part of
the pleading for all purposes.

(As amended Apr. 30, 2007, eff. Dec. 1, 2007.)
NOTES OF ADVISORY COMMITTEE ON RULES—1937

The first sentence is derived in part from the opening
statement of [former] Equity Rule 25 (Bill of Com-
plaint—Contents). The remainder of the rule is an ex-
pansion in conformity with usual state provisions. For
numbered paragraphs and separate statements, see
Conn.Gen.Stat. (1930) §5513; I11.Rev.Stat. (1937) ch. 110,
§157 (2); N.Y.R.C.P. (1937) Rule 90. For incorporation by
reference, see N.Y.R.C.P. (1937) Rule 90. For written in-
struments as exhibits, see Ill.Rev.Stat. (1937) ch. 110,
§160.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 10 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Rule 11. Signing Pleadings, Motions, and Other
Papers; Representations to the Court; Sanc-
tions

(a) SIGNATURE. Every pleading, written mo-
tion, and other paper must be signed by at least
one attorney of record in the attorney’s name—
or by a party personally if the party is unrep-
resented. The paper must state the signer’s ad-
dress, e-mail address, and telephone number.
Unless a rule or statute specifically states
otherwise, a pleading need not be verified or ac-
companied by an affidavit. The court must
strike an unsigned paper unless the omission is
promptly corrected after being called to the at-
torney’s or party’s attention.

(b) REPRESENTATIONS TO THE COURT. By pre-
senting to the court a pleading, written motion,
or other paper—whether by signing, filing, sub-
mitting, or later advocating it—an attorney or
unrepresented party certifies that to the best of
the person’s knowledge, information, and belief,
formed after an inquiry reasonable under the
circumstances:

TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE

Rule 11

(1) it is not being presented for any improper
purpose, such as to harass, cause unnecessary
delay, or needlessly increase the cost of litiga-
tion;

(2) the claims, defenses, and other legal con-
tentions are warranted by existing law or by a
nonfrivolous argument for extending, modify-
ing, or reversing existing law or for establish-
ing new law;

(3) the factual contentions have evidentiary
support or, if specifically so identified, will
likely have evidentiary support after a reason-
able opportunity for further investigation or
discovery; and

(4) the denials of factual contentions are
warranted on the evidence or, if specifically so
identified, are reasonably based on belief or a
lack of information.

(C) SANCTIONS.

(1) In General. If, after notice and a reason-
able opportunity to respond, the court deter-
mines that Rule 11(b) has been violated, the
court may impose an appropriate sanction on
any attorney, law firm, or party that violated
the rule or is responsible for the violation. Ab-
sent exceptional circumstances, a law firm
must be held jointly responsible for a viola-
tion committed by its partner, associate, or
employee.

(2) Motion for Sanctions. A motion for sanc-
tions must be made separately from any other
motion and must describe the specific conduct
that allegedly violates Rule 11(b). The motion
must be served under Rule 5, but it must not
be filed or be presented to the court if the
challenged paper, claim, defense, contention,
or denial is withdrawn or appropriately cor-
rected within 21 days after service or within
another time the court sets. If warranted, the
court may award to the prevailing party the
reasonable expenses, including attorney’s fees,
incurred for the motion.

(3) On the Court’s Initiative. On its own, the
court may order an attorney, law firm, or
party to show cause why conduct specifically
described in the order has not violated Rule
11(b).

(4) Nature of a Sanction. A sanction imposed
under this rule must be limited to what suf-
fices to deter repetition of the conduct or com-
parable conduct by others similarly situated.
The sanction may include nonmonetary direc-
tives; an order to pay a penalty into court; or,
if imposed on motion and warranted for effec-
tive deterrence, an order directing payment to
the movant of part or all of the reasonable at-
torney’s fees and other expenses directly re-
sulting from the violation.

(5) Limitations on Monetary Sanctions. The
court must not impose a monetary sanction:

(A) against a represented party for violat-
ing Rule 11(b)(2); or

(B) on its own, unless it issued the show-
cause order under Rule 11(c)(3) before vol-
untary dismissal or settlement of the claims
made by or against the party that is, or
whose attorneys are, to be sanctioned.

(6) Requirements for an Order. An order im-
posing a sanction must describe the sanc-
tioned conduct and explain the basis for the
sanction.
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(d) INAPPLICABILITY TO DISCOVERY. This rule
does not apply to disclosures and discovery re-
quests, responses, objections, and motions under
Rules 26 through 37.

(As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar.
2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

This is substantially the content of [former] Equity
Rules 24 (Signature of Counsel) and 21 (Scandal and Im-
pertinence) consolidated and unified. Compare [former]
Equity Rule 36 (Officers Before Whom Pleadings Veri-
fied). Compare to similar purposes, English Rules Under
the Judicature Act (The Annual Practice, 1937) O. 19, r.
4, and Great Australian Gold Mining Co. v. Martin, L. R.,
5 Ch.Div. 1, 10 (1877). Subscription of pleadings is re-
quired in many codes. 2 Minn.Stat. (Mason, 1927) §9265;
N.Y.R.C.P. (1937) Rule 91; 2 N.D.Comp.Laws Ann. (1913)
§7455.

This rule expressly continues any statute which re-
quires a pleading to be verified or accompanied by an
affidavit, such as:

U.S.C., Title 28:
§381 [former] (Preliminary injunctions and temporary

restraining orders)
§762 [now 1402] (Suit against the United States).

U.S.C., Title 28, §829 [now 1927] (Costs; attorney liable
for, when) is unaffected by this rule.

For complaints which must be verified under these
rules, see Rules 23(b) (Secondary Action by Sharehold-
ers) and 65 (Injunctions).

For abolition of the rule in equity that the averments
of an answer under oath must be overcome by the testi-
mony of two witnesses or of one witness sustained by
corroborating circumstances, see Pa.Stat.Ann.
(Purdon, 1931) see 12 P.S.Pa., §1222; for the rule in eq-
uity itself, see Greenfield v. Blumenthal, 69 F.2d 294
(C.C.A. 3d, 1934).

NOTES OF ADVISORY COMMITTEE ON RULES—1983
AMENDMENT

Since its original promulgation, Rule 11 has provided
for the striking of pleadings and the imposition of dis-
ciplinary sanctions to check abuses in the signing of
pleadings. Its provisions have always applied to mo-
tions and other papers by virtue of incorporation by
reference in Rule 7(b)(2). The amendment and the addi-
tion of Rule 7(b)(3) expressly confirms this applicabil-
ity.

Experience shows that in practice Rule 11 has not
been effective in deterring abuses. See 6 Wright & Mil-
ler, Federal Practice and Procedure: Civil §1334 (1971).
There has been considerable confusion as to (1) the cir-
cumstances that should trigger striking a pleading or
motion or taking disciplinary action, (2) the standard
of conduct expected of attorneys who sign pleadings
and motions, and (3) the range of available and appro-
priate sanctions. See Rodes, Ripple & Mooney, Sanc-
tions Imposable for Violations of the Federal Rules of Civil
Procedure 64-65, Federal Judicial Center (1981). The new
language is intended to reduce the reluctance of courts
to impose sanctions, see Moore, Federal Practice §7.05,
at 1547, by emphasizing the responsibilities of the at-
torney and reenforcing those obligations by the imposi-
tion of sanctions.

The amended rule attempts to deal with the problem
by building upon and expanding the equitable doctrine
permitting the court to award expenses, including at-
torney’s fees, to a litigant whose opponent acts in bad
faith in instituting or conducting litigation. See, e.g.,
Roadway Express, Inc. v. Piper, 447 U.S. 752, (1980); Hall
v. Cole, 412 U.S. 1, 5 (1973). Greater attention by the dis-
trict courts to pleading and motion abuses and the im-
position of sanctions when appropriate, should discour-
age dilatory or abusive tactics and help to streamline
the litigation process by lessening frivolous claims or
defenses.
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The expanded nature of the lawyer’s certification in
the fifth sentence of amended Rule 11 recognizes that
the litigation process may be abused for purposes other
than delay. See, e.g., Browning Debenture Holders’ Com-
mittee v. DASA Corp., 560 F.2d 1078 (2d Cir. 1977).

The words ‘‘good ground to support’” the pleading in
the original rule were interpreted to have both factual
and legal elements. See, e.g., Heart Disease Research
Foundation v. General Motors Corp., 15 Fed.R.Serv. 2d
1517, 1519 (S.D.N.Y. 1972). They have been replaced by a
standard of conduct that is more focused.

The new language stresses the need for some prefiling
inquiry into both the facts and the law to satisfy the
affirmative duty imposed by the rule. The standard is
one of reasonableness under the circumstances. See
Kinee v. Abraham Lincoln Fed. Sav. & Loan Assn, 365
F.Supp. 975 (E.D.Pa. 1973). This standard is more strin-
gent than the original good-faith formula and thus it is
expected that a greater range of circumstances will
trigger its violation. See Nemeroff v. Abelson, 620 F.2d
339 (2d Cir. 1980).

The rule is not intended to chill an attorney’s enthu-
siasm or creativity in pursuing factual or legal theo-
ries. The court is expected to avoid using the wisdom
of hindsight and should test the signer’s conduct by in-
quiring what was reasonable to believe at the time the
pleading, motion, or other paper was submitted. Thus,
what constitutes a reasonable inquiry may depend on
such factors as how much time for investigation was
available to the signer; whether he had to rely on a cli-
ent for information as to the facts underlying the
pleading, motion, or other paper; whether the pleading,
motion, or other paper was based on a plausible view of
the law; or whether he depended on forwarding counsel
or another member of the bar.

The rule does not require a party or an attorney to
disclose privileged communications or work product in
order to show that the signing of the pleading, motion,
or other paper is substantially justified. The provisions
of Rule 26(c), including appropriate orders after in cam-
era inspection by the court, remain available to protect
a party claiming privilege or work product protection.

Amended Rule 11 continues to apply to anyone who
signs a pleading, motion, or other paper. Although the
standard is the same for unrepresented parties, who are
obliged themselves to sign the pleadings, the court has
sufficient discretion to take account of the special cir-
cumstances that often arise in pro se situations. See
Haines v. Kerner 404 U.S. 519 (1972).

The provision in the original rule for striking plead-
ings and motions as sham and false has been deleted.
The passage has rarely been utilized, and decisions
thereunder have tended to confuse the issue of attorney
honesty with the merits of the action. See generally
Risinger, Honesty in Pleading and its Enforcement: Some
“Striking’’ Problems with Fed. R. Civ. P. 11, 61
Minn.L.Rev. 1 (1976). Motions under this provision gen-
erally present issues better dealt with under Rules 8,
12, or 56. See Murchison v. Kirby, 27 F.R.D. 14 (S.D.N.Y.
1961); 5 Wright & Miller, Federal Practice and Procedure:
Civil §1334 (1969).

The former reference to the inclusion of scandalous
or indecent matter, which is itself strong indication
that an improper purpose underlies the pleading, mo-
tion, or other paper, also has been deleted as unneces-
sary. Such matter may be stricken under Rule 12(f) as
well as dealt with under the more general language of
amended Rule 11.

The text of the amended rule seeks to dispel appre-
hensions that efforts to obtain enforcement will be
fruitless by insuring that the rule will be applied when
properly invoked. The word ‘‘sanctions’ in the caption,
for example, stresses a deterrent orientation in dealing
with improper pleadings, motions or other papers. This
corresponds to the approach in imposing sanctions for
discovery abuses. See National Hockey League v. Metro-
politan Hockey Club, 427 U.S. 639 (1976) (per curiam). And
the words ‘‘shall impose’ in the last sentence focus the
court’s attention on the need to impose sanctions for
pleading and motion abuses. The court, however, re-
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tains the necessary flexibility to deal appropriately
with violations of the rule. It has discretion to tailor
sanctions to the particular facts of the case, with
which it should be well acquainted.

The reference in the former text to wilfullness as a
prerequisite to disciplinary action has been deleted.
However, in considering the nature and severity of the
sanctions to be imposed, the court should take account
of the state of the attorney’s or party’s actual or pre-
sumed knowledge when the pleading or other paper was
signed. Thus, for example, when a party is not rep-
resented by counsel, the absence of legal advice is an
appropriate factor to be considered.

Courts currently appear to believe they may impose
sanctions on their own motion. See North American
Trading Corp. v. Zale Corp., 73 F.R.D. 293 (S.D.N.Y. 1979).
Authority to do so has been made explicit in order to
overcome the traditional reluctance of courts to inter-
vene unless requested by one of the parties. The detec-
tion and punishment of a violation of the signing re-
quirement, encouraged by the amended rule, is part of
the court’s responsibility for securing the system’s ef-
fective operation.

If the duty imposed by the rule is violated, the court
should have the discretion to impose sanctions on ei-
ther the attorney, the party the signing attorney rep-
resents, or both, or on an unrepresented party who
signed the pleading, and the new rule so provides. Al-
though Rule 11 has been silent on the point, courts
have claimed the power to impose sanctions on an at-
torney personally, either by imposing costs or employ-
ing the contempt technique. See 5 Wright & Miller,
Federal Practice and Procedure: Civil §1334 (1969); 2A
Moore, Federal Practice §11.02, at 2104 n.8. This power
has been used infrequently. The amended rule should
eliminate any doubt as to the propriety of assessing
sanctions against the attorney.

Even though it is the attorney whose signature vio-
lates the rule, it may be appropriate under the circum-
stances of the case to impose a sanction on the client.
See Browning Debenture Holders’ Committee v. DASA
Corp., supra. This modification brings Rule 11 in line
with practice under Rule 37, which allows sanctions for
abuses during discovery to be imposed upon the party,
the attorney, or both.

A party seeking sanctions should give notice to the
court and the offending party promptly upon discover-
ing a basis for doing so. The time when sanctions are
to be imposed rests in the discretion of the trial judge.
However, it is anticipated that in the case of pleadings
the sanctions issue under Rule 11 normally will be de-
termined at the end of the litigation, and in the case of
motions at the time when the motion is decided or
shortly thereafter. The procedure obviously must com-
port with due process requirements. The particular for-
mat to be followed should depend on the circumstances
of the situation and the severity of the sanction under
consideration. In many situations the judge’s participa-
tion in the proceedings provides him with full knowl-
edge of the relevant facts and little further inquiry will
be necessary.

To assure that the efficiencies achieved through more
effective operation of the pleading regimen will not be
offset by the cost of satellite litigation over the impo-
sition of sanctions, the court must to the extent pos-
sible limit the scope of sanction proceedings to the
record. Thus, discovery should be conducted only by
leave of the court, and then only in extraordinary cir-
cumstances.

Although the encompassing reference to ‘‘other pa-
pers’” in new Rule 11 literally includes discovery pa-
pers, the certification requirement in that context is
governed by proposed new Rule 26(g). Discovery mo-
tions, however, fall within the ambit of Rule 11.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
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NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Purpose of revision. This revision is intended to rem-
edy problems that have arisen in the interpretation and
application of the 1983 revision of the rule. For empiri-
cal examination of experience under the 1983 rule, see,
e.g., New York State Bar Committee on Federal Courts,
Sanctions and Attorneys’ Fees (1987); T. Willging, The
Rule 11 Sanctioning Process (1989); American Judicature
Society, Report of the Third Circuit Task Force on Federal
Rule of Civil Procedure 11 (S. Burbank ed., 1989); E.
Wiggins, T. Willging, and D. Stienstra, Report on Rule
11 (Federal Judicial Center 1991). For book-length
analyses of the case law, see G. Joseph, Sanctions: The
Federal Law of Litigation Abuse (1989); J. Solovy, The
Federal Law of Sanctions (1991); G. Vairo, Rule 11 Sanc-
tions: Case Law Perspectives and Preventive Measures
(1991).

The rule retains the principle that attorneys and pro
se litigants have an obligation to the court to refrain
from conduct that frustrates the aims of Rule 1. The re-
vision broadens the scope of this obligation, but places
greater constraints on the imposition of sanctions and
should reduce the number of motions for sanctions pre-
sented to the court. New subdivision (d) removes from
the ambit of this rule all discovery requests, responses,
objections, and motions subject to the provisions of
Rule 26 through 37.

Subdivision (a). Retained in this subdivision are the
provisions requiring signatures on pleadings, written
motions, and other papers. Unsigned papers are to be
received by the Clerk, but then are to be stricken if the
omission of the signature is not corrected promptly
after being called to the attention of the attorney or
pro se litigant. Correction can be made by signing the
paper on file or by submitting a duplicate that contains
the signature. A court may require by local rule that
papers contain additional identifying information re-
garding the parties or attorneys, such as telephone
numbers to facilitate facsimile transmissions, though,
as for omission of a signature, the paper should not be
rejected for failure to provide such information.

The sentence in the former rule relating to the effect
of answers under oath is no longer needed and has been
eliminated. The provision in the former rule that sign-
ing a paper constitutes a certificate that it has been
read by the signer also has been eliminated as unneces-
sary. The obligations imposed under subdivision (b) ob-
viously require that a pleading, written motion, or
other paper be read before it is filed or submitted to the
court.

Subdivisions (b) and (c). These subdivisions restate the
provisions requiring attorneys and pro se litigants to
conduct a reasonable inquiry into the law and facts be-
fore signing pleadings, written motions, and other doc-
uments, and prescribing sanctions for violation of these
obligations. The revision in part expands the respon-
sibilities of litigants to the court, while providing
greater constraints and flexibility in dealing with in-
fractions of the rule. The rule continues to require liti-
gants to ‘‘stop-and-think’’ before initially making legal
or factual contentions. It also, however, emphasizes the
duty of candor by subjecting litigants to potential
sanctions for insisting upon a position after it is no
longer tenable and by generally providing protection
against sanctions if they withdraw or correct conten-
tions after a potential violation is called to their atten-
tion.

The rule applies only to assertions contained in pa-
pers filed with or submitted to the court. It does not
cover matters arising for the first time during oral
presentations to the court, when counsel may make
statements that would not have been made if there had
been more time for study and reflection. However, a
litigant’s obligations with respect to the contents of
these papers are not measured solely as of the time
they are filed with or submitted to the court, but in-
clude reaffirming to the court and advocating positions
contained in those pleadings and motions after learning
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that they cease to have any merit. For example, an at-
torney who during a pretrial conference insists on a
claim or defense should be viewed as ‘‘presenting to the
court” that contention and would be subject to the ob-
ligations of subdivision (b) measured as of that time.
Similarly, if after a notice of removal is filed, a party
urges in federal court the allegations of a pleading filed
in state court (whether as claims, defenses, or in dis-
putes regarding removal or remand), it would be viewed
as ‘‘presenting’’—and hence certifying to the district
court under Rule 11—those allegations.

The certification with respect to allegations and
other factual contentions is revised in recognition that
sometimes a litigant may have good reason to believe
that a fact is true or false but may need discovery, for-
mal or informal, from opposing parties or third persons
to gather and confirm the evidentiary basis for the al-
legation. Tolerance of factual contentions in initial
pleadings by plaintiffs or defendants when specifically
identified as made on information and belief does not
relieve litigants from the obligation to conduct an ap-
propriate investigation into the facts that is reasonable
under the circumstances; it is not a license to join par-
ties, make claims, or present defenses without any fac-
tual basis or justification. Moreover, if evidentiary sup-
port is not obtained after a reasonable opportunity for
further investigation or discovery, the party has a duty
under the rule not to persist with that contention. Sub-
division (b) does not require a formal amendment to
pleadings for which evidentiary support is not ob-
tained, but rather calls upon a litigant not thereafter
to advocate such claims or defenses.

The certification is that there is (or likely will be)
‘“evidentiary support” for the allegation, not that the
party will prevail with respect to its contention regard-
ing the fact. That summary judgment is rendered
against a party does not necessarily mean, for purposes
of this certification, that it had no evidentiary support
for its position. On the other hand, if a party has evi-
dence with respect to a contention that would suffice
to defeat a motion for summary judgment based there-
on, it would have sufficient ‘“‘evidentiary support’ for
purposes of Rule 11.

Denials of factual contentions involve somewhat dif-
ferent considerations. Often, of course, a denial is pre-
mised upon the existence of evidence contradicting the
alleged fact. At other times a denial is permissible be-
cause, after an appropriate investigation, a party has
no information concerning the matter or, indeed, has a
reasonable basis for doubting the credibility of the only
evidence relevant to the matter. A party should not
deny an allegation it knows to be true; but it is not re-
quired, simply because it lacks contradictory evidence,
to admit an allegation that it believes is not true.

The changes in subdivisions (b)(3) and (b)(4) will serve
to equalize the burden of the rule upon plaintiffs and
defendants, who under Rule 8(b) are in effect allowed to
deny allegations by stating that from their initial in-
vestigation they lack sufficient information to form a
belief as to the truth of the allegation. If, after further
investigation or discovery, a denial is no longer war-
ranted, the defendant should not continue to insist on
that denial. While sometimes helpful, formal amend-
ment of the pleadings to withdraw an allegation or de-
nial is not required by subdivision (b).

Arguments for extensions, modifications, or reversals
of existing law or for creation of new law do not violate
subdivision (b)(2) provided they are ‘‘nonfrivolous.”
This establishes an objective standard, intended to
eliminate any ‘‘empty-head pure-heart’ justification
for patently frivolous arguments. However, the extent
to which a litigant has researched the issues and found
some support for its theories even in minority opinions,
in law review articles, or through consultation with
other attorneys should certainly be taken into account
in determining whether paragraph (2) has been vio-
lated. Although arguments for a change of law are not
required to be specifically so identified, a contention
that is so identified should be viewed with greater tol-
erance under the rule.
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The court has available a variety of possible sanc-
tions to impose for violations, such as striking the of-
fending paper; issuing an admonition, reprimand, or
censure; requiring participation in seminars or other
educational programs; ordering a fine payable to the
court; referring the matter to disciplinary authorities
(or, in the case of government attorneys, to the Attor-
ney General, Inspector General, or agency head), etc.
See Manual for Complex Litigation, Second, §42.3. The
rule does not attempt to enumerate the factors a court
should consider in deciding whether to impose a sanc-
tion or what sanctions would be appropriate in the cir-
cumstances; but, for emphasis, it does specifically note
that a sanction may be nonmonetary as well as mone-
tary. Whether the improper conduct was willful, or neg-
ligent; whether it was part of a pattern of activity, or
an isolated event; whether it infected the entire plead-
ing, or only one particular count or defense; whether
the person has engaged in similar conduct in other liti-
gation; whether it was intended to injure; what effect
it had on the litigation process in time or expense;
whether the responsible person is trained in the law;
what amount, given the financial resources of the re-
sponsible person, is needed to deter that person from
repetition in the same case; what amount is needed to
deter similar activity by other litigants: all of these
may in a particular case be proper considerations. The
court has significant discretion in determining what
sanctions, if any, should be imposed for a violation,
subject to the principle that the sanctions should not
be more severe than reasonably necessary to deter rep-
etition of the conduct by the offending person or com-
parable conduct by similarly situated persons.

Since the purpose of Rule 11 sanctions is to deter
rather than to compensate, the rule provides that, if a
monetary sanction is imposed, it should ordinarily be
paid into court as a penalty. However, under unusual
circumstances, particularly for [subdivision] (b)(1) vio-
lations, deterrence may be ineffective unless the sanc-
tion not only requires the person violating the rule to
make a monetary payment, but also directs that some
or all of this payment be made to those injured by the
violation. Accordingly, the rule authorizes the court, if
requested in a motion and if so warranted, to award at-
torney’s fees to another party. Any such award to an-
other party, however, should not exceed the expenses
and attorneys’ fees for the services directly and un-
avoidably caused by the violation of the certification
requirement. If, for example, a wholly unsupportable
count were included in a multi-count complaint or
counterclaim for the purpose of needlessly increasing
the cost of litigation to an impecunious adversary, any
award of expenses should be limited to those directly
caused by inclusion of the improper count, and not
those resulting from the filing of the complaint or an-
swer itself. The award should not provide compensation
for services that could have been avoided by an earlier
disclosure of evidence or an earlier challenge to the
groundless claims or defenses. Moreover, partial reim-
bursement of fees may constitute a sufficient deterrent
with respect to violations by persons having modest fi-
nancial resources. In cases brought under statutes pro-
viding for fees to be awarded to prevailing parties, the
court should not employ cost-shifting under this rule in
a manner that would be inconsistent with the stand-
ards that govern the statutory award of fees, such as
stated in Christiansburg Garment Co. v. EEOC, 434 U.S.
412 (1978).

The sanction should be imposed on the persons—
whether attorneys, law firms, or parties—who have vio-
lated the rule or who may be determined to be respon-
sible for the violation. The person signing, filing, sub-
mitting, or advocating a document has a nondelegable
responsibility to the court, and in most situations is
the person to be sanctioned for a violation. Absent ex-
ceptional circumstances, a law firm is to be held also
responsible when, as a result of a motion under subdivi-
sion (¢)(1)(A), one of its partners, associates, or employ-
ees is determined to have violated the rule. Since such
a motion may be filed only if the offending paper is not
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withdrawn or corrected within 21 days after service of
the motion, it is appropriate that the law firm ordi-
narily be viewed as jointly responsible under estab-
lished principles of agency. This provision is designed
to remove the restrictions of the former rule. Cf.
Pavelic & LeFlore v. Marvel Entertainment Group, 493 U.S.
120 (1989) (1983 version of Rule 11 does not permit sanc-
tions against law firm of attorney signing groundless
complaint).

The revision permits the court to consider whether
other attorneys in the firm, co-counsel, other law
firms, or the party itself should be held accountable for
their part in causing a violation. When appropriate, the
court can make an additional inquiry in order to deter-
mine whether the sanction should be imposed on such
persons, firms, or parties either in addition to or, in un-
usual circumstances, instead of the person actually
making the presentation to the court. For example,
such an inquiry may be appropriate in cases involving
governmental agencies or other institutional parties
that frequently impose substantial restrictions on the
discretion of individual attorneys employed by it.

Sanctions that involve monetary awards (such as a
fine or an award of attorney’s fees) may not be imposed
on a represented party for causing a violation of sub-
division (b)(2), involving frivolous contentions of law.
Monetary responsibility for such violations is more
properly placed solely on the party’s attorneys. With
this limitation, the rule should not be subject to attack
under the Rules Enabling Act. See Willy v. Coastal Corp.,
~U.8.  (1992); Business Guides, Inc. v. Chromatic
Communications Enter. Inc.,  U.S.  (1991). This re-
striction does not limit the court’s power to impose
sanctions or remedial orders that may have collateral
financial consequences upon a party, such as dismissal
of a claim, preclusion of a defense, or preparation of
amended pleadings.

Explicit provision is made for litigants to be provided
notice of the alleged violation and an opportunity to
respond before sanctions are imposed. Whether the
matter should be decided solely on the basis of written
submissions or should be scheduled for oral argument
(or, indeed, for evidentiary presentation) will depend on
the circumstances. If the court imposes a sanction, it
must, unless waived, indicate its reasons in a written
order or on the record; the court should not ordinarily
have to explain its denial of a motion for sanctions.
Whether a violation has occurred and what sanctions,
if any, to impose for a violation are matters committed
to the discretion of the trial court; accordingly, as
under current law, the standard for appellate review of
these decisions will be for abuse of discretion. See
Cooter & Gell v. Hartmarx Corp., 496 U.S. 384 (1990) (not-
ing, however, that an abuse would be established if the
court based its ruling on an erroneous view of the law
or on a clearly erroneous assessment of the evidence).

The revision leaves for resolution on a case-by-case
basis, considering the particular circumstances in-
volved, the question as to when a motion for violation
of Rule 11 should be served and when, if filed, it should
be decided. Ordinarily the motion should be served
promptly after the inappropriate paper is filed, and, if
delayed too long, may be viewed as untimely. In other
circumstances, it should not be served until the other
party has had a reasonable opportunity for discovery.
Given the ‘‘safe harbor’ provisions discussed below, a
party cannot delay serving its Rule 11 motion until
conclusion of the case (or judicial rejection of the of-
fending contention).

Rule 11 motions should not be made or threatened for
minor, inconsequential violations of the standards pre-
scribed by subdivision (b). They should not be employed
as a discovery device or to test the legal sufficiency or
efficacy of allegations in the pleadings; other motions
are available for those purposes. Nor should Rule 11
motions be prepared to emphasize the merits of a par-
ty’s position, to exact an unjust settlement, to intimi-
date an adversary into withdrawing contentions that
are fairly debatable, to increase the costs of litigation,
to create a conflict of interest between attorney and
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client, or to seek disclosure of matters otherwise pro-
tected by the attorney-client privilege or the work-
product doctrine. As under the prior rule, the court
may defer its ruling (or its decision as to the identity
of the persons to be sanctioned) until final resolution of
the case in order to avoid immediate conflicts of inter-
est and to reduce the disruption created if a disclosure
of attorney-client communications is needed to deter-
mine whether a violation occurred or to identify the
person responsible for the violation.

The rule provides that requests for sanctions must be
made as a separate motion, i.e., not simply included as
an additional prayer for relief contained in another mo-
tion. The motion for sanctions is not, however, to be
filed until at least 21 days (or such other period as the
court may set) after being served. If, during this period,
the alleged violation is corrected, as by withdrawing
(whether formally or informally) some allegation or
contention, the motion should not be filed with the
court. These provisions are intended to provide a type
of ‘“‘safe harbor’ against motions under Rule 11 in that
a party will not be subject to sanctions on the basis of
another party’s motion unless, after receiving the mo-
tion, it refuses to withdraw that position or to ac-
knowledge candidly that it does not currently have evi-
dence to support a specified allegation. Under the
former rule, parties were sometimes reluctant to aban-
don a questionable contention lest that be viewed as
evidence of a violation of Rule 11; under the revision,
the timely withdrawal of a contention will protect a
party against a motion for sanctions.

To stress the seriousness of a motion for sanctions
and to define precisely the conduct claimed to violate
the rule, the revision provides that the ‘‘safe harbor”
period begins to run only upon service of the motion. In
most cases, however, counsel should be expected to give
informal notice to the other party, whether in person
or by a telephone call or letter, of a potential violation
before proceeding to prepare and serve a Rule 11 mo-
tion.

As under former Rule 11, the filing of a motion for
sanctions is itself subject to the requirements of the
rule and can lead to sanctions. However, service of a
cross motion under Rule 11 should rarely be needed
since under the revision the court may award to the
person who prevails on a motion under Rule 11—wheth-
er the movant or the target of the motion—reasonable
expenses, including attorney’s fees, incurred in present-
ing or opposing the motion.

The power of the court to act on its own initiative is
retained, but with the condition that this be done
through a show cause order. This procedure provides
the person with notice and an opportunity to respond.
The revision provides that a monetary sanction im-
posed after a court-initiated show cause order be lim-
ited to a penalty payable to the court and that it be
imposed only if the show cause order is issued before
any voluntary dismissal or an agreement of the parties
to settle the claims made by or against the litigant.
Parties settling a case should not be subsequently faced
with an unexpected order from the court leading to
monetary sanctions that might have affected their
willingness to settle or voluntarily dismiss a case.
Since show cause orders will ordinarily be issued only
in situations that are akin to a contempt of court, the
rule does not provide a ‘‘safe harbor’ to a litigant for
withdrawing a claim, defense, etc., after a show cause
order has been issued on the court’s own initiative.
Such corrective action, however, should be taken into
account in deciding what—if any—sanction to impose
if, after consideration of the litigant’s response, the
court concludes that a violation has occurred.

Subdivision (d). Rules 26(g) and 37 establish certifi-
cation standards and sanctions that apply to discovery
disclosures, requests, responses, objections, and mo-
tions. It is appropriate that Rules 26 through 37, which
are specially designed for the discovery process, govern
such documents and conduct rather than the more gen-
eral provisions of Rule 11. Subdivision (d) has been
added to accomplish this result.
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Rule 11 is not the exclusive source for control of im-
proper presentations of claims, defenses, or conten-
tions. It does not supplant statutes permitting awards
of attorney’s fees to prevailing parties or alter the
principles governing such awards. It does not inhibit
the court in punishing for contempt, in exercising its
inherent powers, or in imposing sanctions, awarding ex-
penses, or directing remedial action authorized under
other rules or under 28 U.S.C. §1927. See Chambers v.
NASCO, ~ U.S.  (1991). Chambers cautions, how-
ever, against reliance upon inherent powers if appro-
priate sanctions can be imposed under provisions such
as Rule 11, and the procedures specified in Rule 11—no-
tice, opportunity to respond, and findings—should ordi-
narily be employed when imposing a sanction under the
court’s inherent powers. Finally, it should be noted
that Rule 11 does not preclude a party from initiating
an independent action for malicious prosecution or
abuse of process.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 11 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Providing an e-mail address is useful, but does not of
itself signify consent to filing or service by e-mail.

Rule 12. Defenses and Objections: When and How
Presented; Motion for Judgment on the
Pleadings; Consolidating Motions; Waiving
Defenses; Pretrial Hearing

(a) TIME TO SERVE A RESPONSIVE PLEADING.

(1) In General. Unless another time is speci-
fied by this rule or a federal statute, the time
for serving a responsive pleading is as follows:

(A) A defendant must serve an answer:

(i) within 21 days after being served with
the summons and complaint; or

(ii) if it has timely waived service under
Rule 4(d), within 60 days after the request
for a waiver was sent, or within 90 days
after it was sent to the defendant outside
any judicial district of the United States.

(B) A party must serve an answer to a
counterclaim or crossclaim within 21 days
after being served with the pleading that
states the counterclaim or crossclaim.

(C) A party must serve a reply to an an-
swer within 21 days after being served with
an order to reply, unless the order specifies
a different time.

(2) United States and Its Agencies, Officers, or
Employees Sued in an Official Capacity. The
United States, a United States agency, or a
United States officer or employee sued only in
an official capacity must serve an answer to a
complaint, counterclaim, or crossclaim within
60 days after service on the United States at-
torney.

(3) United States Officers or Employees Sued in
an Individual Capacity. A United States officer
or employee sued in an individual capacity for
an act or omission occurring in connection
with duties performed on the United States’
behalf must serve an answer to a complaint,
counterclaim, or crossclaim within 60 days
after service on the officer or employee or
service on the United States attorney, which-
ever is later.

(4) Effect of a Motion. Unless the court sets a
different time, serving a motion under this
rule alters these periods as follows:
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(A) if the court denies the motion or post-
pones its disposition until trial, the respon-
sive pleading must be served within 14 days
after notice of the court’s action; or

(B) if the court grants a motion for a more
definite statement, the responsive pleading
must be served within 14 days after the more
definite statement is served.

(b) HOwW TO PRESENT DEFENSES. Every defense
to a claim for relief in any pleading must be as-
serted in the responsive pleading if one is re-
quired. But a party may assert the following de-
fenses by motion:

(1) lack of subject-matter jurisdiction;

(2) lack of personal jurisdiction;

(3) improper venue;

(4) insufficient process;

(5) insufficient service of process;

(6) failure to state a claim upon which relief
can be granted; and

(7) failure to join a party under Rule 19.

A motion asserting any of these defenses must
be made before pleading if a responsive plead-
ing is allowed. If a pleading sets out a claim
for relief that does not require a responsive
pleading, an opposing party may assert at
trial any defense to that claim. No defense or
objection is waived by joining it with one or
more other defenses or objections in a respon-
sive pleading or in a motion.

(¢c) MOTION FOR JUDGMENT ON THE PLEADINGS.
After the pleadings are closed—but early enough
not to delay trial—a party may move for judg-
ment on the pleadings.

(d) RESULT OF PRESENTING MATTERS OUTSIDE
THE PLEADINGS. If, on a motion under Rule
12(b)(6) or 12(c), matters outside the pleadings
are presented to and not excluded by the court,
the motion must be treated as one for summary
judgment under Rule 56. All parties must be
given a reasonable opportunity to present all
the material that is pertinent to the motion.

(e) MOTION FOR A MORE DEFINITE STATEMENT.
A party may move for a more definite statement
of a pleading to which a responsive pleading is
allowed but which is so vague or ambiguous that
the party cannot reasonably prepare a response.
The motion must be made before filing a respon-
sive pleading and must point out the defects
complained of and the details desired. If the
court orders a more definite statement and the
order is not obeyed within 14 days after notice of
the order or within the time the court sets, the
court may strike the pleading or issue any other
appropriate order.

(f) MOTION TO STRIKE. The court may strike
from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandal-
ous matter. The court may act:

(1) on its own; or

(2) on motion made by a party either before
responding to the pleading or, if a response is
not allowed, within 21 days after being served
with the pleading.

(g) JOINING MOTIONS.

(1) Right to Join. A motion under this rule
may be joined with any other motion allowed
by this rule.

(2) Limitation on Further Motions. Except as
provided in Rule 12(h)(2) or (3), a party that
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