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currence that is the subject matter of the opposing par-
ty’s claim.” Both as a matter of intended meaning and
current practice, a party may state as a permissive
counterclaim a claim that does grow out of the same
transaction or occurrence as an opposing party’s claim
even though one of the exceptions in Rule 13(a) means
the claim is not a compulsory counterclaim.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Rule 13(f) is deleted as largely redundant and poten-
tially misleading. An amendment to add a counter-
claim will be governed by Rule 15. Rule 15(a)(1) permits
some amendments to be made as a matter of course or
with the opposing party’s written consent. When the
court’s leave is required, the reasons described in Rule
13(f) for permitting amendment of a pleading to add an
omitted counterclaim sound different from the general
amendment standard in Rule 15(a)(2), but seem to be
administered—as they should be—according to the
same standard directing that leave should be freely
given when justice so requires. The independent exist-
ence of Rule 13(f) has, however, created some uncer-
tainty as to the availability of relation back of the
amendment under Rule 15(c). See 6 C. Wright, A. Miller
& M. Kane, Federal Practice & Procedure: Civil 2d, §1430
(1990). Deletion of Rule 13(f) ensures that relation back
is governed by the tests that apply to all other pleading
amendments.

Rule 14. Third-Party Practice

(a) WHEN A DEFENDING PARTY MAY BRING IN A
THIRD PARTY.

(1) Timing of the Summons and Complaint. A
defending party may, as third-party plaintiff,
serve a summons and complaint on a nonparty
who is or may be liable to it for all or part of
the claim against it. But the third-party
plaintiff must, by motion, obtain the court’s
leave if it files the third-party complaint more
than 14 days after serving its original answer.

(2) Third-Party Defendant’s Claims and De-
fenses. The person served with the summons
and third-party complaint—the ‘‘third-party
defendant’’:

(A) must assert any defense against the
third-party plaintiff’s claim under Rule 12;

(B) must assert any counterclaim against
the third-party plaintiff under Rule 13(a),
and may assert any counterclaim against
the third-party plaintiff under Rule 13(b) or
any crossclaim against another third-party
defendant under Rule 13(g);

(C) may assert against the plaintiff any de-
fense that the third-party plaintiff has to
the plaintiff’s claim; and

(D) may also assert against the plaintiff
any claim arising out of the transaction or
occurrence that is the subject matter of the
plaintiff’s claim against the third-party
plaintiff.

(8) Plaintiff’s Claims Against a Third-Party De-
fendant. The plaintiff may assert against the
third-party defendant any claim arising out of
the transaction or occurrence that is the sub-
ject matter of the plaintiff’s claim against the
third-party plaintiff. The third-party defend-
ant must then assert any defense under Rule
12 and any counterclaim under Rule 13(a), and
may assert any counterclaim under Rule 13(b)
or any crossclaim under Rule 13(g).

(4) Motion to Strike, Sever, or Try Separately.
Any party may move to strike the third-party
claim, to sever it, or to try it separately.
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(5) Third-Party Defendant’s Claim Against a
Nonparty. A third-party defendant may pro-
ceed under this rule against a nonparty who is
or may be liable to the third-party defendant
for all or part of any claim against it.

(6) Third-Party Complaint In Rem. If it is
within the admiralty or maritime jurisdiction,
a third-party complaint may be in rem. In
that event, a reference in this rule to the
“summons’ includes the warrant of arrest,
and a reference to the defendant or third-party
plaintiff includes, when appropriate, a person
who asserts a right under Supplemental Rule
C(6)(a)(i) in the property arrested.

(b) WHEN A PLAINTIFF MAY BRING IN A THIRD
PARTY. When a claim is asserted against a plain-
tiff, the plaintiff may bring in a third party if
this rule would allow a defendant to do so.

(c) ADMIRALTY OR MARITIME CLAIM.

(1) Scope of Impleader. If a plaintiff asserts an
admiralty or maritime claim under Rule 9(h),
the defendant or a person who asserts a right
under Supplemental Rule C(6)(a)(i) may, as a
third-party plaintiff, bring in a third-party de-
fendant who may be wholly or partly liable—
either to the plaintiff or to the third-party
plaintiff— for remedy over, contribution, or
otherwise on account of the same transaction,
occurrence, or series of transactions or occur-
rences.

(2) Defending Against a Demand for Judgment
for the Plaintiff. The third-party plaintiff may
demand judgment in the plaintiff’s favor
against the third-party defendant. In that
event, the third-party defendant must defend
under Rule 12 against the plaintiff’s claim as
well as the third-party plaintiff’s claim; and
the action proceeds as if the plaintiff had sued
both the third-party defendant and the third-
party plaintiff.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan.
21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July
1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 17, 2000,
eff. Dec. 1, 2000; Apr. 12, 2006, eff. Dec. 1, 2006;
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff.
Dec. 1, 2009.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Third-party impleader is in some aspects a modern
innovation in law and equity although well known in
admiralty. Because of its many advantages a liberal
procedure with respect to it has developed in England,
in the Federal admiralty courts, and in some American
State jurisdictions. See English Rules Under the Judica-
ture Act (The Annual Practice, 1937) O. 16A, r.r. 1-13;
United States Supreme Court Admiralty Rules (1920),
Rule 56 (Right to Bring in Party Jointly Liable);
Pa.Stat.Ann. (Purdon, 1936) Title 12, §141; Wis.Stat.
(1935) §§260.19, 260.20; N.Y.C.P.A. (1937) §§193 (2), 211(a).
Compare La.Code Pract. (Dart, 1932) §§378-388. For the
practice in Texas as developed by judicial decision, see
Lottman v. Cuilla, 288 S.W. 123, 126 (Tex., 1926). For a
treatment of this subject see Gregory, Legislative Loss
Distribution in Negligence Actions (1936); Shulman and
Jaegerman, Some Jurisdictional Limitations on Federal
Procedure (1936), 45 Yale L.J. 393, 417, et seq.

Third-party impleader under the conformity act has
been applied in actions at law in the Federal courts.
Lowry and Co., Inc., v. National City Bank of New York,
28 F.(2d) 895 (S.D.N.Y., 1928); Yellow Cab Co. of Philadel-
phia v. Rodgers, 61 F.(2d) 729 (C.C.A.3d, 1932).
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NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENT

The provisions in Rule 14(a) which relate to the im-
pleading of a third party who is or may be liable to the
plaintiff have been deleted by the proposed amendment.
It has been held that under Rule 14(a) the plaintiff need
not amend his complaint to state a claim against such
third party if he does not wish to do so. Satink v. Hol-
land Township (D.N.J. 1940) 31 F.Supp. 229, noted (1940)
88 U.Pa.L.Rev. 751; Connelly v. Bender (E.D.Mich. 1941)
36 F.Supp. 368; Whitmire v. Partin v. Milton (E.D.Tenn.
1941) 5 Fed.Rules Serv. 14a.513, Case 2; Crim v. Lumber-
men’s Mutual Casualty Co. (D.D.C. 1939) 26 F.Supp. 715;
Carbola Chemical Co., Inc. v. Trundle (S.D.N.Y. 1943) 7
Fed.Rules Serv. 14a.224, Case 1; Roadway Express, Inc. v.
Automobile Ins. Co. of Hartford, Conn. v. Providence
Washington Ins. Co. (N.D.Ohio 1945) 8 Fed.Rules Serv.
14a.513, Case 3. In Delano v. Ives (E.D.Pa. 1941) 40
F.Supp. 672, the court said: ‘. . . the weight of author-
ity is to the effect that a defendant cannot compel the
plaintiff, who has sued him, to sue also a third party
whom he does not wish to sue, by tendering in a third
party complaint the third party as an additional de-
fendant directly liable to the plaintiff.”” Thus im-
pleader here amounts to no more than a mere offer of
a party to the plaintiff, and if he rejects it, the attempt
is a time-consuming futility. See Satink v. Holland
Township, supra; Malkin v. Arundel Corp. (D.Md. 1941) 36
F.Supp. 948; also Koenigsberger, Suggestions for Changes
in the Federal Rules of Civil Procedure, (1941) 4 Fed.Rules
Serv. 1010. But cf. Atlantic Coast Line R. Co. v. United
States Fidelity & Guaranty Co. (M.D.Ga. 1943) 52 F.Supp.
177. Moreover, in any case where the plaintiff could not
have joined the third party originally because of juris-
dictional limitations such as lack of diversity of citi-
zenship, the majority view is that any attempt by the
plaintiff to amend his complaint and assert a claim
against the impleaded third party would be unavailing.
Hoskie v. Prudential Ins. Co. of America v. Lorrac Real Es-
tate Corp. (E.D.N.Y. 1941) 39 F.Supp. 305; Johnson v. G. J.
Sherrard Co. v. New England Telephone & Telegraph Co.
(D.Mass. 1941) 5 Fed.Rules Serv. 14a.511, Case 1, 2 F.R.D.
164; Thompson v. Cranston (W.D.N.Y. 1942) 6 Fed.Rules
Serv. 14a.511, Case 1, 2 F.R.D. 270, aff’d (C.C.A.2d, 1942)
132 F.(2d) 631, cert. den. (1943) 319 U.S. 741; Friend v. Mid-
dle Atlantic Transportation Co. (C.C.A.2d, 1946) 153 F.(2d)
778, cert. den. (1946) 66 S.Ct. 1370; Herrington v. Jones
(E.D.La. 1941) 5 Fed.Rules Serv. 14a.511, Case 2, 2 F.R.D.
108; Banks v. Employers’ Liability Assurance Corp. v. Cen-
tral Surety & Ins. Corp. (W.D.Mo. 1943) 7 Fed.Rules Serv.
14a.11, Case 2; Saunders v. Baltimore & Ohio R. Co.
(S.D.W.Va. 1945) 9 Fed.Rules Serv. 14a.62, Case 2; Hull v.
United States Rubber Co. v. Johmnson Larsen & Co.
(E.D.Mich. 1945) 9 Fed.Rules Serv. 14a.62, Case 3. See
also concurring opinion of Circuit Judge Minton in Peo-
ple of State of Illinois for use of Trust Co. of Chicago v.
Maryland Casualty Co. (C.C.A.7th, 1942) 132 F.(2d) 850,
853. Contra: Sklar v. Hayes v. Singer (E.D.Pa. 1941) 4
Fed.Rules Serv. 14a.511, Case 2, 1 F.R.D. 594. Discussion
of the problem will be found in Commentary, Amend-
ment of Plaintiff’s Pleading to Assert Claim Against Third-
Party Defendant (1942) 5 Fed.Rules Serv. 811; Com-
mentary, Federal Jurisdiction in Third-Party Practice
(1943) 6 Fed.Rules Serv. 766; Holtzoff, Some Problems
Under Federal Third-Party Practice (1941) 3 La.L..Rev. 408,
419-420; 1. Moore’s Federal Practice (1938)
Cum.Supplement §14.08. For these reasons therefore,
the words ‘‘or to the plaintiff”’ in the first sentence of
subdivision (a) have been removed by the amendment;
and in conformance therewith the words ‘‘the plaintiff”’
in the second sentence of the subdivision, and the
words ‘‘or to the third-party plaintiff’” in the conclud-
ing sentence thereof have likewise been eliminated.

The third sentence of Rule 14(a) has been expanded to
clarify the right of the third-party defendant to assert
any defenses which the third-party plaintiff may have
to the plaintiff’s claim. This protects the impleaded
third-party defendant where the third-party plaintiff
fails or neglects to assert a proper defense to the plain-
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tiff’s action. A new sentence has also been inserted giv-
ing the third-party defendant the right to assert di-
rectly against the original plaintiff any claim arising
out of the transaction or occurrence that is the subject
matter of the plaintiff’s claim against the third-party
plaintiff. This permits all claims arising out of the
same transaction or occurrence to be heard and deter-
mined in the same action. See Atlantic Coast Line R. Co.
v. United States Fidelity & Guaranty Co. (M.D.Ga. 1943) 52
F.Supp. 177. Accordingly, the next to the last sentence
of subdivision (a) has also been revised to make clear
that the plaintiff may, if he desires, assert directly
against the third-party defendant either by amendment
or by a new pleading any claim he may have against
him arising out of the transaction or occurrence that is
the subject matter of the plaintiff’s claim against the
third-party plaintiff. In such a case, the third-party de-
fendant then is entitled to assert the defenses, counter-
claims and cross-claims provided in Rules 12 and 13.

The sentence reading ‘‘The third-party defendant is
bound by the adjudication of the third-party plaintiff’s
liability to the plaintiff, as well as of his own to the
plaintiff, or to the third-party plaintiff’ has been
stricken from Rule 14(a), not to change the law, but be-
cause the sentence states a rule of substantive law
which is not within the scope of a procedural rule. It is
not the purpose of the rules to state the effect of a
judgment.

The elimination of the words ‘‘the third-party plain-
tiff, or any other party’ from the second sentence of
Rule 14(a), together with the insertion of the new
phrases therein, are not changes of substance but are
merely for the purpose of clarification.

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

Under the amendment of the initial sentences of the
subdivision, a defendant as a third-party plaintiff may
freely and without leave of court bring in a third-party
defendant if he files the third-party complaint not later
than 10 days after he serves his original answer. When
the impleader comes so early in the case, there is little
value in requiring a preliminary ruling by the court on
the propriety of the impleader.

After the third-party defendant is brought in, the
court has discretion to strike the third-party claim if
it is obviously unmeritorious and can only delay or
prejudice the disposition of the plaintiff’s claim, or to
sever the third-party claim or accord it separate trial
if confusion or prejudice would otherwise result. This
discretion, applicable not merely to the cases covered
by the amendment where the third-party defendant is
brought in without leave, but to all impleaders under
the rule, is emphasized in the next-to-last sentence of
the subdivision, added by amendment.

In dispensing with leave of court for an impleader
filed not later than 10 days after serving the answer,
but retaining the leave requirement for impleaders
sought to be effected thereafter, the amended subdivi-
sion takes a moderate position on the lines urged by
some commentators, see Note, 43 Minn.L.Rev. 115
(1958); cf. Pa.R.Civ.P. 2252-53 (60 days after service on
the defendant); Minn.R.Civ.P. 14.01 (45 days). Other
commentators would dispense with the requirement of
leave regardless of the time when impleader is effected,
and would rely on subsequent action by the court to
dismiss the impleader if it would unduly delay or com-
plicate the litigation or would be otherwise objection-
able. See 1A Barron & Holtzoff, Federal Practice & Pro-
cedure 649-50 (Wright ed. 1960); Comment, 58
Colum.L.Rev. 532, 546 (1958); cf. N.Y.Civ.Prac. Act
§193-a; Me.R.Civ.P. 14. The amended subdivision pre-
serves the value of a preliminary screening, through
the leave procedure, of impleaders attempted after the
10-day period.

The amendment applies also when an impleader is
initiated by a third-party defendant against a person
who may be liable to him, as provided in the last sen-
tence of the subdivision.
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NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

Rule 14 was modeled on Admiralty Rule 56. An impor-
tant feature of Admiralty Rule 56 was that it allowed
impleader not only of a person who might be liable to
the defendant by way of remedy over, but also of any
person who might be liable to the plaintiff. The impor-
tance of this provision was that the defendant was enti-
tled to insist that the plaintiff proceed to judgment
against the third-party defendant. In certain cases this
was a valuable implementation of a substantive right.
For example, in a case of ship collision where a finding
of mutual fault is possible, one ship- owner, if sued
alone, faces the prospect of an absolute judgment for
the full amount of the damage suffered by an innocent
third party; but if he can implead the owner of the
other vessel, and if mutual fault is found, the judgment
against the original defendant will be in the first in-
stance only for a moiety of the damages; liability for
the remainder will be conditioned on the plaintiff’s in-
ability to collect from the third-party defendant.

This feature was originally incorporated in Rule 14,
but was eliminated by the amendment of 1946, so that
under the amended rule a third party could not be im-
pleaded on the basis that he might be liable to the
plaintiff. One of the reasons for the amendment was
that the Civil Rule, unlike the Admiralty Rule, did not
require the plaintiff to go to judgment against the
third-party defendant. Another reason was that where
jurisdiction depended on diversity of citizenship the
impleader of an adversary having the same citizenship
as the plaintiff was not considered possible.

Retention of the admiralty practice in those cases
that will be counterparts of a suit in admiralty is clear-
ly desirable.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

COMMITTEE NOTES ON RULES—2000 AMENDMENT

Subdivisions (a) and (c) are amended to reflect revi-
sions in Supplemental Rule C(6).

GAP Report. Rule B(1)(a) was modified by moving ‘‘in
an in personam action’ out of paragraph (a) and into
the first line of subdivision (1). This change makes it
clear that all paragraphs of subdivision (1) apply when
attachment is sought in an in personam action. Rule
B(1)(d) was modified by changing the requirement that
the clerk deliver the summons and process to the per-
son or organization authorized to serve it. The new
form requires only that the summons and process be
delivered, not that the clerk effect the delivery. This
change conforms to present practice in some districts
and will facilitate rapid service. It matches the spirit
of Civil Rule 4(b), which directs the clerk to issue the
summons ‘‘to the plaintiff for service on the defend-
ant.” A parallel change is made in Rule C(3)(b).

COMMITTEE NOTES ON RULES—2006 AMENDMENT

Rule 14 is amended to conform to changes in des-
ignating the paragraphs of Supplemental Rule C(6).

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 14 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Former Rule 14 twice refers to counterclaims under
Rule 13. In each case, the operation of Rule 13(a) de-
pends on the state of the action at the time the plead-
ing is filed. If plaintiff and third-party defendant have
become opposing parties because one has made a claim
for relief against the other, Rule 13(a) requires asser-
tion of any counterclaim that grows out of the trans-
action or occurrence that is the subject matter of that
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claim. Rules 14(a)(2)(B) and (a)(3) reflect the distinction
between compulsory and permissive counterclaims.

A plaintiff should be on equal footing with the de-
fendant in making third-party claims, whether the
claim against the plaintiff is asserted as a counter-
claim or as another form of claim. The limit imposed
by the former reference to ‘‘counterclaim’ is deleted.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

The time set in the former rule at 10 days has been
revised to 14 days. See the Note to Rule 6.

Rule 15. Amended and Supplemental Pleadings

(a) AMENDMENTS BEFORE TRIAL.

(1) Amending as a Matter of Course. A party
may amend its pleading once as a matter of
course within:

(A) 21 days after serving it, or

(B) if the pleading is one to which a re-
sponsive pleading is required, 21 days after
service of a responsive pleading or 21 days

after service of a motion under Rule 12(b),

(e), or (f), whichever is earlier.

(2) Other Amendments. In all other cases, a
party may amend its pleading only with the
opposing party’s written consent or the
court’s leave. The court should freely give
leave when justice so requires.

(3) Time to Respond. Unless the court orders
otherwise, any required response to an amend-
ed pleading must be made within the time re-
maining to respond to the original pleading or
within 14 days after service of the amended
pleading, whichever is later.

(b) AMENDMENTS DURING AND AFTER TRIAL.

(1) Based on an Objection at Trial. If, at trial,
a party objects that evidence is not within the
issues raised in the pleadings, the court may
permit the pleadings to be amended. The court
should freely permit an amendment when
doing so will aid in presenting the merits and
the objecting party fails to satisfy the court
that the evidence would prejudice that party’s
action or defense on the merits. The court
may grant a continuance to enable the object-
ing party to meet the evidence.

(2) For Issues Tried by Consent. When an issue
not raised by the pleadings is tried by the par-
ties’ express or implied consent, it must be
treated in all respects as if raised in the plead-
ings. A party may move—at any time, even
after judgment—to amend the pleadings to
conform them to the evidence and to raise an
unpleaded issue. But failure to amend does not
affect the result of the trial of that issue.

(c) RELATION BACK OF AMENDMENTS.

(1) When an Amendment Relates Back. An
amendment to a pleading relates back to the
date of the original pleading when:

(A) the law that provides the applicable
statute of limitations allows relation back;

(B) the amendment asserts a claim or de-
fense that arose out of the conduct, trans-
action, or occurrence set out—or attempted
to be set out—in the original pleading; or

(C) the amendment changes the party or

the naming of the party against whom a

claim is asserted, if Rule 15(c)(1)(B) is sat-

isfied and if, within the period provided by

Rule 4(m) for serving the summons and com-



		Superintendent of Documents
	2014-09-16T10:19:45-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




