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15(c)(3) of the Federal Rules of Civil Procedure as trans-
mitted to Congress by the Supreme Court to become ef-
fective on Dec. 1, 1991, is amended. See 1991 Amendment
note below.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The amendment conforms the cross reference to Rule
4 to the revision of that rule.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 15 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

Former Rule 15(c)(3)(A) called for notice of the ‘‘insti-
tution” of the action. Rule 15(c)(1)(C)(i) omits the ref-
erence to ‘‘institution” as potentially confusing. What
counts is that the party to be brought in have notice of
the existence of the action, whether or not the notice
includes details as to its ‘“‘institution.”

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Rule 15(a)(1) is amended to make three changes in the
time allowed to make one amendment as a matter of
course.

Former Rule 15(a) addressed amendment of a pleading
to which a responsive pleading is required by distin-
guishing between the means used to challenge the
pleading. Serving a responsive pleading terminated the
right to amend. Serving a motion attacking the plead-
ing did not terminate the right to amend, because a
motion is not a ‘‘pleading’ as defined in Rule 7. The
right to amend survived beyond decision of the motion
unless the decision expressly cut off the right to
amend.

The distinction drawn in former Rule 15(a) is changed
in two ways. First, the right to amend once as a matter
of course terminates 21 days after service of a motion
under Rule 12(b), (e), or (f). This provision will force the
pleader to consider carefully and promptly the wisdom
of amending to meet the arguments in the motion. A
responsive amendment may avoid the need to decide
the motion or reduce the number of issues to be de-
cided, and will expedite determination of issues that
otherwise might be raised seriatim. It also should ad-
vance other pretrial proceedings.

Second, the right to amend once as a matter of
course is no longer terminated by service of a respon-
sive pleading. The responsive pleading may point out
issues that the original pleader had not considered and
persuade the pleader that amendment is wise. Just as
amendment was permitted by former Rule 15(a) in re-
sponse to a motion, so the amended rule permits one
amendment as a matter of course in response to a re-
sponsive pleading. The right is subject to the same 21-
day limit as the right to amend in response to a mo-
tion.

The 21-day periods to amend once as a matter of
course after service of a responsive pleading or after
service of a designated motion are not cumulative. If a
responsive pleading is served after one of the des-
ignated motions is served, for example, there is no new
21-day period.

Finally, amended Rule 15(a)(1) extends from 20 to 21
days the period to amend a pleading to which no re-
sponsive pleading is allowed and omits the provision
that cuts off the right if the action is on the trial cal-
endar. Rule 40 no longer refers to a trial calendar, and
many courts have abandoned formal trial calendars. It
is more effective to rely on scheduling orders or other
pretrial directions to establish time limits for amend-
ment in the few situations that otherwise might allow
one amendment as a matter of course at a time that
would disrupt trial preparations. Leave to amend still
can be sought under Rule 15(a)(2), or at and after trial
under Rule 15(b).

Abrogation of Rule 13(f) establishes Rule 15 as the
sole rule governing amendment of a pleading to add a
counterclaim.
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Amended Rule 15(a)(3) extends from 10 to 14 days the
period to respond to an amended pleading.

AMENDMENT BY PUBLIC LAW

1991—Subd. (c)(3). Pub. L. 102-198 substituted ‘‘Rule
4(j)” for “Rule 4(m)”’.

Rule 16. Pretrial Conferences; Scheduling; Man-
agement

(a) PURPOSES OF A PRETRIAL CONFERENCE. In
any action, the court may order the attorneys
and any unrepresented parties to appear for one
or more pretrial conferences for such purposes
as:

(1) expediting disposition of the action;

(2) establishing early and continuing control
so that the case will not be protracted because
of lack of management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial
through more thorough preparation; and

(5) facilitating settlement.

(b) SCHEDULING.

(1) Scheduling Order. Except in categories of
actions exempted by local rule, the district
judge—or a magistrate judge when authorized
by local rule—must issue a scheduling order:

(A) after receiving the parties’ report
under Rule 26(f); or
(B) after consulting with the parties’ at-

torneys and any unrepresented parties at a

scheduling conference or by telephone, mail,

or other means.

(2) Time to Issue. The judge must issue the
scheduling order as soon as practicable, but in
any event within the earlier of 120 days after
any defendant has been served with the com-
plaint or 90 days after any defendant has ap-
peared.

(3) Contents of the Order.

(A) Required Contents. The scheduling order
must limit the time to join other parties,
amend the pleadings, complete discovery,
and file motions.

(B) Permitted Contents.
order may:

(i) modify the timing of disclosures
under Rules 26(a) and 26(e)(1);

(ii) modify the extent of discovery;

(iii) provide for disclosure or discovery of
electronically stored information;

(iv) include any agreements the parties
reach for asserting claims of privilege or of
protection as trial-preparation material
after information is produced;

(v) set dates for pretrial conferences and
for trial; and

(vi) include other appropriate matters.

(4) Modifying a Schedule. A schedule may be
modified only for good cause and with the
judge’s consent.

(c) ATTENDANCE AND MATTERS FOR CONSIDER-
ATION AT A PRETRIAL CONFERENCE.

(1) Attendance. A represented party must au-
thorize at least one of its attorneys to make
stipulations and admissions about all matters
that can reasonably be anticipated for discus-
sion at a pretrial conference. If appropriate,
the court may require that a party or its rep-
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resentative be present or reasonably available
by other means to consider possible settle-
ment.

(2) Matters for Consideration. At any pretrial
conference, the court may consider and take
appropriate action on the following matters:

(A) formulating and simplifying the issues,
and eliminating frivolous claims or defenses;

(B) amending the pleadings if necessary or
desirable;

(C) obtaining admissions and stipulations
about facts and documents to avoid unneces-
sary proof, and ruling in advance on the ad-
missibility of evidence;

(D) avoiding unnecessary proof and cumu-
lative evidence, and limiting the use of testi-
mony under Federal Rule of Evidence 702;

(BE) determining the appropriateness and
timing of summary adjudication under Rule
56;

(F) controlling and scheduling discovery,
including orders affecting disclosures and
discovery under Rule 26 and Rules 29
through 37;

(G) identifying witnesses and documents,
scheduling the filing and exchange of any
pretrial briefs, and setting dates for further
conferences and for trial;

(H) referring matters to a magistrate
judge or a master;

(I) settling the case and using special pro-
cedures to assist in resolving the dispute
when authorized by statute or local rule;

(J) determining the form and content of
the pretrial order;

(K) disposing of pending motions;

(L) adopting special procedures for manag-
ing potentially difficult or protracted ac-
tions that may involve complex issues, mul-
tiple parties, difficult legal questions, or un-
usual proof problems;

(M) ordering a separate trial under Rule
42(b) of a claim, counterclaim, crossclaim,
third-party claim, or particular issue;

(N) ordering the presentation of evidence
early in the trial on a manageable issue that
might, on the evidence, be the basis for a
judgment as a matter of law under Rule 50(a)
or a judgment on partial findings under Rule
52(c);

(O) establishing a reasonable limit on the
time allowed to present evidence; and

(P) facilitating in other ways the just,
speedy, and inexpensive disposition of the
action.

(d) PRETRIAL ORDERS. After any conference
under this rule, the court should issue an order
reciting the action taken. This order controls
the course of the action unless the court modi-
fies it.

(e) FINAL PRETRIAL CONFERENCE AND ORDERS.
The court may hold a final pretrial conference
to formulate a trial plan, including a plan to fa-
cilitate the admission of evidence. The con-
ference must be held as close to the start of trial
as is reasonable, and must be attended by at
least one attorney who will conduct the trial for
each party and by any unrepresented party. The
court may modify the order issued after a final
pretrial conference only to prevent manifest in-
justice.
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(f) SANCTIONS.

(1) In General. On motion or on its own, the
court may issue any just orders, including
those authorized by Rule 37(b)(2)(A)(ii)—(vii), if
a party or its attorney:

(A) fails to appear at a scheduling or other
pretrial conference;

(B) is substantially unprepared to partici-
pate—or does not participate in good faith—
in the conference; or

(C) fails to obey a scheduling or other pre-
trial order.

(2) Imposing Fees and Costs. Instead of or in
addition to any other sanction, the court must
order the party, its attorney, or both to pay
the reasonable expenses—including attorney’s
fees—incurred because of any noncompliance
with this rule, unless the noncompliance was
substantially justified or other circumstances
make an award of expenses unjust.

(As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar.
2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007,
eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

1. Similar rules of pre-trial procedure are now in
force in Boston, Cleveland, Detroit, and Los Angeles,
and a rule substantially like this one has been proposed
for the urban centers of New York state. For a discus-
sion of the successful operation of pre-trial procedure
in relieving the congested condition of trial calendars
of the courts in such cities and for the proposed New
York plan, see A Proposal for Minimizing Calendar Delay
in Jury Cases (Dec. 1936—published by The New York
Law Society); Pre-Trial Procedure and Administration,
Third Annual Report of the Judicial Council of the
State of New York (1937), pp. 207-243; Report of the Com-
mission on the Administration of Justice in New York State
(1934), pp. (288)—(290). See also Pre-Trial Procedure in the
Wayne Circuit Court, Detroit, Michigan, Sixth Annual
Report of the Judicial Council of Michigan (1936), pp.
63-75; and Sunderland, The Theory and Practice of Pre-
Trial Procedure (Dec. 1937) 36 Mich.L.Rev. 215-226, 21
J.Am.Jud.Soc. 125. Compare the English procedure
known as the ‘“‘summons for directions,”” English Rules
Under the Judicature Act (The Annual Practice, 1937) O.
38a; and a similar procedure in New Jersey,
N.J.Comp.Stat. (2 Cum.Supp. 1911-1924); N.J. Supreme
Court Rules, 2 N.J.Misc.Rep. (1924) 1230, Rules 94, 92, 93,
95 (the last three as amended 1933, 11 N.J.Misc.Rep.
(1933) 955).

2. Compare the similar procedure under Rule 56(d)
(Summary Judgment—Case Not Fully Adjudicated on
Motion). Rule 12(g) (Consolidation of Motions), by re-
quiring to some extent the consolidation of motions
dealing with matters preliminary to trial, is a step in
the same direction. In connection with clause (5) of this
rule, see Rules 53(b) (Masters; Reference) and 53(e)(3)
(Master’s Report; In Jury Actions).

NOTES OF ADVISORY COMMITTEE ON RULES—1983
AMENDMENT

Introduction

Rule 16 has not been amended since the Federal Rules
were promulgated in 1938. In many respects, the rule
has been a success. For example, there is evidence that
pretrial conferences may improve the quality of justice
rendered in the federal courts by sharpening the prepa-
ration and presentation of cases, tending to eliminate
trial surprise, and improving, as well as facilitating,
the settlement process. See 6 Wright & Miller, Federal
Practice and Procedure: Civil §1522 (1971). However, in
other respects particularly with regard to case manage-
ment, the rule has not always been as helpful as it
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might have been. Thus there has been a widespread
feeling that amendment is necessary to encourage pre-
trial management that meets the needs of modern liti-
gation. See Report of the National Commission for the Re-
view of Antitrust Laws and Procedures (1979).

Major criticism of Rule 16 has centered on the fact
that its application can result in over-regulation of
some cases and under-regulation of others. In simple,
run-of-the-mill cases, attorneys have found pretrial re-
quirements burdensome. It is claimed that over-admin-
istration leads to a series of mini-trials that result in
a waste of an attorney’s time and needless expense to
a client. Pollack, Pretrial Procedures More Effectively
Handled, 65 F.R.D. 475 (1974). This is especially likely to
be true when pretrial proceedings occur long before
trial. At the other end of the spectrum, the discre-
tionary character of Rule 16 and its orientation toward
a single conference late in the pretrial process has led
to under-administration of complex or protracted
cases. Without judicial guidance beginning shortly
after institution, these cases often become mired in
discovery.

Four sources of criticism of pretrial have been identi-
fied. First, conferences often are seen as a mere ex-
change of legalistic contentions without any real
analysis of the particular case. Second, the result fre-
quently is nothing but a formal agreement on minu-
tiae. Third, the conferences are seen as unnecessary
and time-consuming in cases that will be settled before
trial. Fourth, the meetings can be ceremonial and rit-
ualistic, having little effect on the trial and being of
minimal value, particularly when the attorneys attend-
ing the sessions are not the ones who will try the case
or lack authority to enter into binding stipulations.
See generally McCargo v. Hedrick, 545 F.2d 393 (4th Cir.
1976); Pollack, Pretrial Procedures More Effectively Han-
dled, 65 F.R.D. 475 (1974); Rosenberg, The Pretrial Con-
ference and Effective Justice 45 (1964).

There also have been difficulties with the pretrial or-
ders that issue following Rule 16 conferences. When an
order is entered far in advance of trial, some issues
may not be properly formulated. Counsel naturally are
cautious and often try to preserve as many options as
possible. If the judge who tries the case did not conduct
the conference, he could find it difficult to determine
exactly what was agreed to at the conference. But any
insistence on a detailed order may be too burdensome,
depending on the nature or posture of the case.

Given the significant changes in federal civil litiga-
tion since 1938 that are not reflected in Rule 16, it has
been extensively rewritten and expanded to meet the
challenges of modern litigation. Empirical studies re-
veal that when a trial judge intervenes personally at an
early stage to assume judicial control over a case and
to schedule dates for completion by the parties of the
principal pretrial steps, the case is disposed of by set-
tlement or trial more efficiently and with less cost and
delay than when the parties are left to their own de-
vices. Flanders, Case Management and Court Manage-
ment in United States District Courts 17, Federal Judicial
Center (1977). Thus, the rule mandates a pretrial sched-
uling order. However, although scheduling and pretrial
conferences are encouraged in appropriate cases, they
are not mandated.

Discussion

Subdivision (a); Pretrial Conferences; Objectives. The
amended rule makes scheduling and case management
an express goal of pretrial procedure. This is done in
Rule 16(a) by shifting the emphasis away from a con-
ference focused solely on the trial and toward a process
of judicial management that embraces the entire pre-
trial phase, especially motions and discovery. In addi-
tion, the amendment explicitly recognizes some of the
objectives of pretrial conferences and the powers that
many courts already have assumed. Rule 16 thus will be
a more accurate reflection of actual practice.

Subdivision (b); Scheduling and Planning. The most sig-
nificant change in Rule 16 is the mandatory scheduling
order described in Rule 16(b), which is based in part on
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Wisconsin Civil Procedure Rule 802.10. The idea of
scheduling orders is not new. It has been used by many
federal courts. See, e.g., Southern District of Indiana,
Local Rule 19.

Although a mandatory scheduling order encourages
the court to become involved in case management
early in the litigation, it represents a degree of judicial
involvement that is not warranted in many cases.
Thus, subdivision (b) permits each district court to pro-
mulgate a local rule under Rule 83 exempting certain
categories of cases in which the burdens of scheduling
orders exceed the administrative efficiencies that
would be gained. See Eastern District of Virginia,
Local Rule 12(1). Logical candidates for this treatment
include social security disability matters, habeas cor-
pus petitions, forfeitures, and reviews of certain admin-
istrative actions.

A scheduling conference may be requested either by
the judge, a magistrate when authorized by district
court rule, or a party within 120 days after the sum-
mons and complaint are filed. If a scheduling con-
ference is not arranged within that time and the case
is not exempted by local rule, a scheduling order must
be issued under Rule 16(b), after some communication
with the parties, which may be by telephone or mail
rather than in person. The use of the term ‘‘judge’ in
subdivision (b) reflects the Advisory Committee’s judg-
ment that is it preferable that this task should be han-
dled by a district judge rather than a magistrate, ex-
cept when the magistrate is acting under 28 U.S.C.
§636(c). While personal supervision by the trial judge is
preferred, the rule, in recognition of the impracticality
or difficulty of complying with such a requirement in
some districts, authorizes a district by local rule to
delegate the duties to a magistrate. In order to formu-
late a practicable scheduling order, the judge, or a
magistrate when authorized by district court rule, and
attorneys are required to develop a timetable for the
matters listed in Rule 16(b)(1)—(3). As indicated in Rule
16(b)(4)—-(5), the order may also deal with a wide range
of other matters. The rule is phrased permissively as to
clauses (4) and (5), however, because scheduling these
items at an early point may not be feasible or appro-
priate. Even though subdivision (b) relates only to
scheduling, there is no reason why some of the proce-
dural matters listed in Rule 16(c) cannot be addressed
at the same time, at least when a scheduling con-
ference is held.

Item (1) assures that at some point both the parties
and the pleadings will be fixed, by setting a time within
which joinder of parties shall be completed and the
pleadings amended.

Item (2) requires setting time limits for interposing
various motions that otherwise might be used as stall-
ing techniques.

Item (3) deals with the problem of procrastination
and delay by attorneys in a context in which schedul-
ing is especially important—discovery. Scheduling the
completion of discovery can serve some of the same
functions as the conference described in Rule 26(f).

Item (4) refers to setting dates for conferences and for
trial. Scheduling multiple pretrial conferences may
well be desirable if the case is complex and the court
believes that a more elaborate pretrial structure, such
as that described in the Manual for Complex Litigation,
should be employed. On the other hand, only one pre-
trial conference may be necessary in an uncomplicated
case.

As long as the case is not exempted by local rule, the
court must issue a written scheduling order even if no
scheduling conference is called. The order, like pretrial
orders under the former rule and those under new Rule
16(c), normally will ‘‘control the subsequent course of
the action.” See Rule 16(e). After consultation with the
attorneys for the parties and any unrepresented par-
ties—a formal motion is not necessary—the court may
modify the schedule on a showing of good cause if it
cannot reasonably be met despite the diligence of the
party seeking the extension. Since the scheduling order
is entered early in the litigation, this standard seems
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more appropriate than a ‘‘manifest injustice’ or ‘‘sub-
stantial hardship’’ test. Otherwise, a fear that exten-
sions will not be granted may encourage counsel to re-
quest the longest possible periods for completing plead-
ing, joinder, and discovery. Moreover, changes in the
court’s calendar sometimes will oblige the judge or
magistrate when authorized by district court rule to
modify the scheduling order.
The district courts undoubtedly will develop several
prototype scheduling orders for different types of cases.
In addition, when no formal conference is held, the
court may obtain scheduling information by telephone,
mail, or otherwise. In many instances this will result
in a scheduling order better suited to the individual
case than a standard order, without taking the time
that would be required by a formal conference.
Rule 16(b) assures that the judge will take some early
control over the litigation, even when its character
does not warrant holding a scheduling conference. De-
spite the fact that the process of preparing a scheduling
order does not always bring the attorneys and judge to-
gether, the fixing of time limits serves
to stimulate litigants to narrow the areas of in-
quiry and advocacy to those they believe are truly
relevant and material. Time limits not only com-
press the amount of time for litigation, they should
also reduce the amount of resources invested in liti-
gation. Litigants are forced to establish discovery
priorities and thus to do the most important work
first.

Report of the National Commission for the Review of Anti-

trust Laws and Procedures 28 (1979).

Thus, except in exempted cases, the judge or a mag-
istrate when authorized by district court rule will have
taken some action in every case within 120 days after
the complaint is filed that notifies the attorneys that
the case will be moving toward trial. Subdivision (b) is
reenforced by subdivision (f), which makes it clear that
the sanctions for violating a scheduling order are the
same as those for violating a pretrial order.

Subdivision (c); Subjects to be Discussed at Pretrial Con-
ferences. This subdivision expands upon the list of
things that may be discussed at a pretrial conference
that appeared in original Rule 16. The intention is to
encourage better planning and management of litiga-
tion. Increased judicial control during the pretrial
process accelerates the processing and termination of
cases. Flanders, Case Management and Court Manage-
ment in United States District Courts, Federal Judicial
Center (1977). See also Report of the National Commission
for the Review of Antitrust Laws and Procedures (1979).

The reference in Rule 16(c)(1) to ‘‘formulation” is in-
tended to clarify and confirm the court’s power to iden-
tify the litigable issues. It has been added in the hope
of promoting efficiency and conserving judicial re-
sources by identifying the real issues prior to trial,
thereby saving time and expense for everyone. See gen-
erally Meadow Gold Prods. Co. v. Wright, 278 F.2d 867
(D.C. Cir. 1960). The notion is emphasized by expressly
authorizing the elimination of frivolous claims or de-
fenses at a pretrial conference. There is no reason to re-
quire that this await a formal motion for summary
judgment. Nor is there any reason for the court to wait
for the parties to initiate the process called for in Rule
16(c)(1).

The timing of any attempt at issue formulation is a
matter of judicial discretion. In relatively simple cases
it may not be necessary or may take the form of a stip-
ulation between counsel or a request by the court that
counsel work together to draft a proposed order.

Counsel bear a substantial responsibility for assisting
the court in identifying the factual issues worthy of
trial. If counsel fail to identify an issue for the court,
the right to have the issue tried is waived. Although an
order specifying the issues is intended to be binding, it
may be amended at trial to avoid manifest injustice.
See Rule 16(e). However, the rule’s effectiveness de-
pends on the court employing its discretion sparingly.

Clause (6) acknowledges the widespread availability
and use of magistrates. The corresponding provision in
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the original rule referred only to masters and limited
the function of the reference to the making of ‘‘findings
to be used as evidence’ in a case to be tried to a jury.
The new text is not limited and broadens the potential
use of a magistrate to that permitted by the Mag-
istrate’s Act.

Clause (7) explicitly recognizes that it has become
commonplace to discuss settlement at pretrial con-
ferences. Since it obviously eases crowded court dock-
ets and results in savings to the litigants and the judi-
cial system, settlement should be facilitated at as
early a stage of the litigation as possible. Although it
is not the purpose of Rule 16(b)(7) to impose settlement
negotiations on unwilling litigants, it is believed that
providing a neutral forum for discussing the subject
might foster it. See Moore’s Federal Practice Y16.17; 6
Wright & Miller, Federal Practice and Procedure: Civil
§1522 (1971). For instance, a judge to whom a case has
been assigned may arrange, on his own motion or a at
a party’s request, to have settlement conferences han-
dled by another member of the court or by a mag-
istrate. The rule does not make settlement conferences
mandatory because they would be a waste of time in
many cases. See Flanders, Case Management and Court
Management in the United States District Courts, 39, Fed-
eral Judicial Center (1977). Requests for a conference
from a party indicating a willingness to talk settle-
ment normally should be honored, unless thought to be
frivolous or dilatory.

A settlement conference is appropriate at any time.
It may be held in conjunction with a pretrial or discov-
ery conference, although various objectives of pretrial
management, such as moving the case toward trial,
may not always be compatible with settlement nego-
tiations, and thus a separate settlement conference
may be desirable. See 6 Wright & Miller, Federal Prac-
tice and Procedure: Civil §15622, at p. 751 (1971).

In addition to settlement, Rule 16(c)(7) refers to ex-
ploring the use of procedures other than litigation to
resolve the dispute. This includes urging the litigants
to employ adjudicatory techniques outside the court-
house. See, for example, the experiment described in
Green, Marks & Olson, Settling Large Case Litigation: An
Alternative Approach, 11 Loyola of L.A. LL.Rev. 493 (1978).

Rule 16(c)(10) authorizes the use of special pretrial
procedures to expedite the adjudication of potentially
difficult or protracted cases. Some district courts obvi-
ously have done so for many years. See Rubin, The
Managed Calendar: Some Pragmatic Suggestions About
Achieving the Just, Speedy and Inexrpensive Determination
of Civil Cases in Federal Courts, 4 Just. Sys. J. 135 (1976).
Clause 10 provides an explicit authorization for such
procedures and encourages their use. No particular
techniques have been described; the Committee felt
that flexibility and experience are the keys to efficient
management of complex cases. Extensive guidance is
offered in such documents as the Manual for Complex
Litigation.

The rule simply identifies characteristics that make
a case a strong candidate for special treatment. The
four mentioned are illustrative, not exhaustive, and
overlap to some degree. But experience has shown that
one or more of them will be present in every protracted
or difficult case and it seems desirable to set them out.
See Kendig, Procedures for Management of Non-Routine
Cases, 3 Hofstra L.Rev. 701 (1975).

The last sentence of subdivision (c) is new. See Wis-
consin Civil Procedure Rule 802.11(2). It has been added
to meet one of the criticisms of the present practice de-
scribed earlier and insure proper preconference prepa-
ration so that the meeting is more than a ceremonial
or ritualistic event. The reference to ‘‘authority’ is not
intended to insist upon the ability to settle the litiga-
tion. Nor should the rule be read to encourage the
judge conducting the conference to compel attorneys to
enter into stipulations or to make admissions that
they consider to be unreasonable, that touch on mat-
ters that could not normally have been anticipated to
arise at the conference, or on subjects of a dimension
that normally require prior consultation with and ap-
proval from the client.
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Subdivision (d); Final Pretrial Conference. This provi-
sion has been added to make it clear that the time be-
tween any final pretrial conference (which in a simple
case may be the only pretrial conference) and trail
should be as short as possible to be certain that the
litigants make substantial progress with the case and
avoid the inefficiency of having that preparation re-
peated when there is a delay between the last pretrial
conference and trial. An optimum time of 10 days to
two weeks has been suggested by one federal judge.
Rubin, The Managed Calendar: Some Pragmatic Sugges-
tions About Achieving the Just, Speedy and Inexpensive
Determination of Civil Cases in Federal Courts, 4 Just.
Sys. J. 135, 141 (1976). The Committee, however, con-
cluded that it would be inappropriate to fix a precise
time in the rule, given the numerous variables that
could bear on the matter. Thus the timing has been left
to the court’s discretion.

At least one of the attorneys who will conduct the
trial for each party must be present at the final pre-
trial conference. At this late date there should be no
doubt as to which attorney or attorneys this will be.
Since the agreements and stipulations made at this
final conference will control the trial, the presence of
lawyers who will be involved in it is especially useful
to assist the judge in structuring the case, and to lead
to a more effective trial.

Subdivision (e); Pretrial Orders. Rule 16(e) does not sub-
stantially change the portion of the original rule deal-
ing with pretrial orders. The purpose of an order is to
guide the course of the litigation and the language of
the original rule making that clear has been retained.
No compelling reason has been found for major revi-
sion, especially since this portion of the rule has been
interpreted and clarified by over forty years of judicial
decisions with comparatively little difficulty. See 6
Wright & Miller, Federal Practice and Procedure: Civil
§§1521-30 (1971). Changes in language therefore have
been kept to a minimum to avoid confusion.

Since the amended rule encourages more extensive
pretrial management than did the original, two or
more conferences may be held in many cases. The lan-
guage of Rule 16(e) recognizes this possibility and the
corresponding need to issue more than one pretrial
order in a single case.

Once formulated, pretrial orders should not be
changed lightly; but total inflexibility is undesirable.
See, e.g., Clark v. Pennsylvania R.R. Co., 328 F.2d 591 (2d
Cir. 1964). The exact words used to describe the stand-
ard for amending the pretrial order probably are less
important than the meaning given them in practice. By
not imposing any limitation on the ability to modify a
pretrial order, the rule reflects the reality that in any
process of continuous management what is done at one
conference may have to be altered at the next. In the
case of the final pretrial order, however, a more strin-
gent standard is called for and the words ‘‘to prevent
manifest injustice,”” which appeared in the original
rule, have been retained. They have the virtue of famil-
iarity and adequately describe the restraint the trial
judge should exercise.

Many local rules make the plaintiff’s attorney re-
sponsible for drafting a proposed pretrial order, either
before or after the conference. Others allow the court
to appoint any of the attorneys to perform the task,
and others leave it to the court. See Note, Pretrial Con-
ference: A Critical Examination of Local Rules Adopted by
Federal District Courts, 64 Va.L.Rev. 467 (1978). Rule 16
has never addressed this matter. Since there is no con-
sensus about which method of drafting the order works
best and there is no reason to believe that nationwide
uniformity is needed, the rule has been left silent on
the point. See Handbook for Effective Pretrial Procedure,
37 F.R.D. 225 (1964).

Subdivision (f); Sanctions. Original Rule 16 did not
mention the sanctions that might be imposed for fail-
ing to comply with the rule. However, courts have not
hesitated to enforce it by appropriate measures. See,
e.g., Link v. Wabash R. Co., 370 U.S. 628 (1962) (district
court’s dismissal under Rule 41(b) after plaintiff’s at-
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torney failed to appear at a pretrial conference upheld);
Admiral Theatre Corp. v. Douglas Theatre, 585 F.2d 877
(8th Cir. 1978) (district court has discretion to exclude
exhibits or refuse to permit the testimony of a witness
not listed prior to trial in contravention of its pretrial
order).

To reflect that existing practice, and to obviate de-
pendence upon Rule 41(b) or the court’s inherent power
to regulate litigation, cf. Societe Internationale Pour
Participations Industrielles et Commerciales, S.A. v. Rogers,
357 U.S. 197 (1958), Rule 16(f) expressly provides for im-
posing sanctions on disobedient or recalcitrant parties,
their attorneys, or both in four types of situations.
Rodes, Ripple & Mooney, Sanctions Imposable for Viola-
tions of the Federal Rules of Civil Procedure 65-67, 80-84,
Federal Judicial Center (1981). Furthermore, explicit
reference to sanctions reenforces the rule’s intention to
encourage forceful judicial management.

Rule 16(f) incorporates portions of Rule 37(b)(2),
which prescribes sanctions for failing to make discov-
ery. This should facilitate application of Rule 16(f),
since courts and lawyers already are familiar with the
Rule 37 standards. Among the sanctions authorized by
the new subdivision are: preclusion order, striking a
pleading, staying the proceeding, default judgment,
contempt, and charging a party, his attorney, or both
with the expenses, including attorney’s fees, caused by
noncompliance. The contempt sanction, however, is
only available for a violation of a court order. The ref-
erences in Rule 16(f) are not exhaustive.

As is true under Rule 37(b)(2), the imposition of sanc-
tions may be sought by either the court or a party. In
addition, the court has discretion to impose whichever
sanction it feels is appropriate under the circum-
stances. Its action is reviewable under the abuse-of-dis-
cretion standard. See National Hockey League v. Metro-
politan Hockey Club, Inc., 427 U.S. 639 (1976).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (b). One purpose of this amendment is to
provide a more appropriate deadline for the initial
scheduling order required by the rule. The former rule
directed that the order be entered within 120 days from
the filing of the complaint. This requirement has cre-
ated problems because Rule 4(m) allows 120 days for
service and ordinarily at least one defendant should be
available to participate in the process of formulating
the scheduling order. The revision provides that the
order is to be entered within 90 days after the date a de-
fendant first appears (whether by answer or by a mo-
tion under Rule 12) or, if earlier (as may occur in some
actions against the United States or if service is waived
under Rule 4), within 120 days after service of the com-
plaint on a defendant. The longer time provided by the
revision is not intended to encourage unnecessary
delays in entering the scheduling order. Indeed, in most
cases the order can and should be entered at a much
earlier date. Rather, the additional time is intended to
alleviate problems in multi-defendant cases and should
ordinarily be adequate to enable participation by all
defendants initially named in the action.

In many cases the scheduling order can and should be
entered before this deadline. However, when setting a
scheduling conference, the court should take into ac-
count the effect this setting will have in establishing
deadlines for the parties to meet under revised Rule
26(f) and to exchange information under revised Rule
26(a)(1). While the parties are expected to stipulate to
additional time for making their disclosures when war-
ranted by the circumstances, a scheduling conference
held before defendants have had time to learn much
about the case may result in diminishing the value of
the Rule 26(f) meeting, the parties’ proposed discovery
plan, and indeed the conference itself.
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New paragraph (4) has been added to highlight that it
will frequently be desirable for the scheduling order to
include provisions relating to the timing of disclosures
under Rule 26(a). While the initial disclosures required
by Rule 26(a)(1) will ordinarily have been made before
entry of the scheduling order, the timing and sequence
for disclosure of expert testimony and of the witnesses
and exhibits to be used at trial should be tailored to
the circumstances of the case and is a matter that
should be considered at the initial scheduling con-
ference. Similarly, the scheduling order might contain
provisions modifying the extent of discovery (e.g., num-
ber and length of depositions) otherwise permitted
under these rules or by a local rule.

The report from the attorneys concerning their meet-
ing and proposed discovery plan, as required by revised
Rule 26(f), should be submitted to the court before the
scheduling order is entered. Their proposals, particu-
larly regarding matters on which they agree, should be
of substantial value to the court in setting the timing
and limitations on discovery and should reduce the
time of the court needed to conduct a meaningful con-
ference under Rule 16(b). As under the prior rule, while
a scheduling order is mandated, a scheduling con-
ference is not. However, in view of the benefits to be de-
rived from the litigants and a judicial officer meeting
in person, a Rule 16(b) conference should, to the extent
practicable, be held in all cases that will involve dis-
covery.

This subdivision, as well as subdivision (c)(8), also is
revised to reflect the new title of United States Mag-
istrate Judges pursuant to the Judicial Improvements
Act of 1990.

Subdivision (c). The primary purposes of the changes
in subdivision (c) are to call attention to the opportuni-
ties for structuring of trial under Rules 42, 50, and 52
and to eliminate questions that have occasionally been
raised regarding the authority of the court to make ap-
propriate orders designed either to facilitate settle-
ment or to provide for an efficient and economical
trial. The prefatory language of this subdivision is re-
vised to clarify the court’s power to enter appropriate
orders at a conference notwithstanding the objection of
a party. Of course settlement is dependent upon agree-
ment by the parties and, indeed, a conference is most
effective and productive when the parties participate in
a spirit of cooperation and mindful of their responsibil-
ities under Rule 1.

Paragraph (4) is revised to clarify that in advance of
trial the court may address the need for, and possible
limitations on, the use of expert testimony under Rule
702 of the Federal Rules of Evidence. Even when pro-
posed expert testimony might be admissible under the
standards of Rules 403 and 702 of the evidence rules, the
court may preclude or limit such testimony if the cost
to the litigants—which may include the cost to adver-
saries of securing testimony on the same subjects by
other experts—would be unduly expensive given the
needs of the case and the other evidence available at
trial.

Paragraph (5) is added (and the remaining paragraphs
renumbered) in recognition that use of Rule 56 to avoid
or reduce the scope of trial is a topic that can, and
often should, be considered at a pretrial conference. Re-
numbered paragraph (11) enables the court to rule on
pending motions for summary adjudication that are
ripe for decision at the time of the conference. Often,
however, the potential use of Rule 56 is a matter that
arises from discussions during a conference. The court
may then call for motions to be filed.

Paragraph (6) is added to emphasize that a major ob-
jective of pretrial conferences should be to consider ap-
propriate controls on the extent and timing of discov-
ery. In many cases the court should also specify the
times and sequence for disclosure of written reports
from experts under revised Rule 26(a)(2)(B) and perhaps
direct changes in the types of experts from whom writ-
ten reports are required. Consideration should also be
given to possible changes in the timing or form of the
disclosure of trial witnesses and documents under Rule
26(a)(3).
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Paragraph (9) is revised to describe more accurately
the various procedures that, in addition to traditional
settlement conferences, may be helpful in settling liti-
gation. Even if a case cannot immediately be settled,
the judge and attorneys can explore possible use of al-
ternative procedures such as mini-trials, summary jury
trials, mediation, neutral evaluation, and nonbinding
arbitration that can lead to consensual resolution of
the dispute without a full trial on the merits. The rule
acknowledges the presence of statutes and local rules
or plans that may authorize use of some of these proce-
dures even when not agreed to by the parties. See 28
U.S.C. §§473(a)(6), 473(b)(4), 651-58; Section 104(b)(2),
Pub. L. 101-650. The rule does not attempt to resolve
questions as to the extent a court would be authorized
to require such proceedings as an exercise of its inher-
ent powers.

The amendment of paragraph (9) should be read in
conjunction with the sentence added to the end of sub-
division (c¢), authorizing the court to direct that, in ap-
propriate cases, a responsible representative of the par-
ties be present or available by telephone during a con-
ference in order to discuss possible settlement of the
case. The sentence refers to participation by a party or
its representative. Whether this would be the individ-
ual party, an officer of a corporate party, a representa-
tive from an insurance carrier, or someone else would
depend on the circumstances. Particularly in litigation
in which governmental agencies or large amounts of
money are involved, there may be no one with on-the-
spot settlement authority, and the most that should be
expected is access to a person who would have a major
role in submitting a recommendation to the body or
board with ultimate decision-making responsibility.
The selection of the appropriate representative should
ordinarily be left to the party and its counsel. Finally,
it should be noted that the unwillingness of a party to
be available, even by telephone, for a settlement con-
ference may be a clear signal that the time and expense
involved in pursuing settlement is likely to be unpro-
ductive and that personal participation by the parties
should not be required.

The explicit authorization in the rule to require per-
sonal participation in the manner stated is not in-
tended to limit the reasonable exercise of the court’s
inherent powers, e.g., G. Heileman Brewing Co. v. Joseph
Oat Corp., 871 F.2d 648 (7th Cir. 1989), or its power to re-
quire party participation under the Civil Justice Re-
form Act of 1990. See 28 U.S.C. §473(b)(5) (civil justice
expense and delay reduction plans adopted by district
courts may include requirement that representatives
“‘with authority to bind [parties] in settlement discus-
sions’ be available during settlement conferences).

New paragraphs (13) and (14) are added to call atten-
tion to the opportunities for structuring of trial under
Rule 42 and under revised Rules 50 and 52.

Paragraph (15) is also new. It supplements the power
of the court to limit the extent of evidence under Rules
403 and 611(a) of the Federal Rules of Evidence, which
typically would be invoked as a result of developments
during trial. Limits on the length of trial established
at a conference in advance of trial can provide the par-
ties with a better opportunity to determine priorities
and exercise selectivity in presenting evidence than
when limits are imposed during trial. Any such limits
must be reasonable under the circumstances, and ordi-
narily the court should impose them only after receiv-
ing appropriate submissions from the parties outlining
the nature of the testimony expected to be presented
through various witnesses, and the expected duration
of direct and cross-examination.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

The amendment to Rule 16(b) is designed to alert the
court to the possible need to address the handling of
discovery of electronically stored information early in
the litigation if such discovery is expected to occur.
Rule 26(f) is amended to direct the parties to discuss
discovery of electronically stored information if such
discovery is contemplated in the action. Form 35 is
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amended to call for a report to the court about the re-
sults of this discussion. In many instances, the court’s
involvement early in the litigation will help avoid dif-
ficulties that might otherwise arise.

Rule 16(b) is also amended to include among the top-
ics that may be addressed in the scheduling order any
agreements that the parties reach to facilitate discov-
ery by minimizing the risk of waiver of privilege or
work-product protection. Rule 26(f) is amended to add
to the discovery plan the parties’ proposal for the court
to enter a case-management or other order adopting
such an agreement. The parties may agree to various
arrangements. For example, they may agree to initial
provision of requested materials without waiver of
privilege or protection to enable the party seeking pro-
duction to designate the materials desired or protec-
tion for actual production, with the privilege review of
only those materials to follow. Alternatively, they may
agree that if privileged or protected information is in-
advertently produced, the producing party may by
timely notice assert the privilege or protection and ob-
tain return of the materials without waiver. Other ar-
rangements are possible. In most circumstances, a
party who receives information under such an arrange-
ment cannot assert that production of the information
waived a claim of privilege or of protection as trial-
preparation material.

An order that includes the parties’ agreement may be
helpful in avoiding delay and excessive cost in discov-
ery. See Manual for Complex Litigation (4th) §11.446. Rule
16(b)(6) recognizes the propriety of including such
agreements in the court’s order. The rule does not pro-
vide the court with authority to enter such a case-man-
agement or other order without party agreement, or
limit the court’s authority to act on motion.

Changes Made After Publication and Comment. This rec-
ommendation is of a modified version of the proposal as
published. Subdivision (b)(6) was modified to eliminate
the references to ‘‘adopting’ agreements for ‘‘protec-
tion against waiving’’ privilege. It was feared that
these words might seem to promise greater protection
than can be assured. In keeping with changes to Rule
26(b)(5)(B), subdivision (b)(6) was expanded to include
agreements for asserting claims of protection as trial-
preparation materials. The Committee Note was re-
vised to reflect the changes in the rule text.

The proposed changes from the published rule are set
out below. [Omitted]

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 16 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

When a party or its representative is not present, it
is enough to be reasonably available by any suitable
means, whether telephone or other communication de-
vice.

Changes Made After Publication and Comment. See Note
to Rule 1, supra.

TITLE IV. PARTIES

Rule 17. Plaintiff and Defendant; Capacity; Pub-
lic Officers

(a) REAL PARTY IN INTEREST.

(1) Designation in General. An action must be
prosecuted in the name of the real party in in-
terest. The following may sue in their own
names without joining the person for whose
benefit the action is brought:

(A) an executor;

(B) an administrator;

(C) a guardian;

(D) a bailee;

(BE) a trustee of an express trust;
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(F) a party with whom or in whose name a
contract has been made for another’s bene-
fit; and

(G) a party authorized by statute.

(2) Action in the Name of the United States for
Another’s Use or Benefit. When a federal statute
so provides, an action for another’s use or ben-
efit must be brought in the name of the United
States.

(3) Joinder of the Real Party in Interest. The
court may not dismiss an action for failure to
prosecute in the name of the real party in in-
terest until, after an objection, a reasonable
time has been allowed for the real party in in-
terest to ratify, join, or be substituted into
the action. After ratification, joinder, or sub-
stitution, the action proceeds as if it had been
originally commenced by the real party in in-
terest.

(b) CAPACITY TO SUE OR BE SUED. Capacity to
sue or be sued is determined as follows:

(1) for an individual who is not acting in a
representative capacity, by the law of the in-
dividual’s domicile;

(2) for a corporation, by the law under which
it was organized; and

(3) for all other parties, by the law of the
state where the court is located, except that:

(A) a partnership or other unincorporated
association with no such capacity under that
state’s law may sue or be sued in its com-
mon name to enforce a substantive right ex-
isting under the United States Constitution
or laws; and

(B) 28 U.S.C. §§ 754 and 959(a) govern the ca-
pacity of a receiver appointed by a United

States court to sue or be sued in a United

States court.

(c) MINOR OR INCOMPETENT PERSON.

(1) With a Representative. The following rep-
resentatives may sue or defend on behalf of a
minor or an incompetent person:

(A) a general guardian;
(B) a committee;

(C) a conservator; or
(D) a like fiduciary.

(2) Without a Representative. A minor or an
incompetent person who does not have a duly
appointed representative may sue by a next
friend or by a guardian ad litem. The court
must appoint a guardian ad litem—or issue an-
other appropriate order—to protect a minor or
incompetent person who is unrepresented in
an action.

(d) PuBLIC OFFICER’S TITLE AND NAME. A pub-
lic officer who sues or is sued in an official ca-
pacity may be designated by official title rather
than by name, but the court may order that the
officer’s name be added.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July
1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 25, 1988,
eff. Aug. 1, 1988; Pub. L. 100-690, title VII, §7049,
Nov. 18, 1988, 102 Stat. 4401; Apr. 30, 2007, eff. Dec.
1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). The real party in interest pro-
vision, except for the last clause which is new, is taken
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