Rule 23.2

ing the power to determine the course of the proceed-
ings and require that any appropriate notice be given
to shareholders or members.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 23.1 has been amended as part
of the general restyling of the Civil Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 23.2. Actions Relating to Unincorporated
Associations

This rule applies to an action brought by or
against the members of an unincorporated asso-
ciation as a class by naming certain members as
representative parties. The action may be main-
tained only if it appears that those parties will
fairly and adequately protect the interests of
the association and its members. In conducting
the action, the court may issue any appropriate
orders corresponding with those in Rule 23(d),
and the procedure for settlement, voluntary dis-
missal, or compromise must correspond with the
procedure in Rule 23(e).

(As added Feb. 28, 1966, eff. July 1, 1966; amended
Apr. 30, 2007, eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1966

Although an action by or against representatives of
the membership of an unincorporated association has
often been viewed as a class action, the real or main
purpose of this characterization has been to give ‘‘en-
tity treatment’’ to the association when for formal rea-
sons it cannot sue or be sued as a jural person under
Rule 17(b). See Louisell & Hazard, Pleading and Proce-
dure: State and Federal 718 (1962); 3 Moore’s Federal Prac-
tice, par. 23.08 (2d ed. 1963); Story, J. in West v. Randall,
29 Fed.Cas. 718, 722-23, No. 17,424 (C.C.D.R.I. 1820); and,
for examples, Gibbs v. Buck, 307 U.S. 66 (1939); Tunstall
v. Brotherhood of Locomotive F. & E., 148 F.2d 403 (4th
Cir. 1945); Oskoian v. Canuel, 269 F.2d 311 (1st Cir. 1959).
Rule 23.2 deals separately with these actions, referring
where appropriate to Rule 23.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 23.2 has been amended as part
of the general restyling of the Civil Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 24. Intervention

(a) INTERVENTION OF RIGHT. On timely motion,
the court must permit anyone to intervene who:
(1) is given an unconditional right to inter-
vene by a federal statute; or
(2) claims an interest relating to the prop-
erty or transaction that is the subject of the
action, and is so situated that disposing of the
action may as a practical matter impair or
impede the movant’s ability to protect its in-
terest, unless existing parties adequately rep-
resent that interest.

(b) PERMISSIVE INTERVENTION.
(1) In General. On timely motion, the court
may permit anyone to intervene who:
(A) is given a conditional right to inter-
vene by a federal statute; or
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(B) has a claim or defense that shares with
the main action a common question of law
or fact.

(2) By a Government Officer or Agency. On
timely motion, the court may permit a federal
or state governmental officer or agency to in-
tervene if a party’s claim or defense is based
on:

(A) a statute or executive order adminis-
tered by the officer or agency; or

(B) any regulation, order, requirement, or
agreement issued or made under the statute
or executive order.

(3) Delay or Prejudice. In exercising its dis-
cretion, the court must consider whether the
intervention will unduly delay or prejudice
the adjudication of the original parties’ rights.

(c) NOTICE AND PLEADING REQUIRED. A motion
to intervene must be served on the parties as
provided in Rule 5. The motion must state the
grounds for intervention and be accompanied by
a pleading that sets out the claim or defense for
which intervention is sought.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
29, 1948, eff. Oct. 20, 1949; Jan. 21, 1963, eff. July
1, 1963; Feb. 28, 1966, eff. July 1, 1966; Mar. 2, 1987,
eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991;
Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff.
Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

The right to intervene given by the following and
similar statutes is preserved, but the procedure for its
assertion is governed by this rule:

U.8.C., Title 28:

§45a [now 2323] (Special attorneys; participation by
Interstate Commerce Commission; interven-
tion) (in certain cases under interstate com-
merce laws)

§48 [now 2322] (Suits to be against United States;
intervention by United States)

§401 [now 2403] (Intervention by United States; con-
stitutionality of Federal statute)

U.S.C., Title 40:

§276a—2(b) [now 3144] (Bonds of contractors for public
buildings or works; rights of persons furnishing
labor and materials).

Compare with the last sentence of [former] Equity
Rule 37 (Parties Generally—Intervention). This rule
amplifies and restates the present federal practice at
law and in equity. For the practice in admiralty see
Admiralty Rules 34 (How Third Party May Intervene)
and 42 (Claims Against Proceeds in Registry). See gen-
erally Moore and Levi, Federal Intervention: I The Right
to Intervene and Reorganization (1936), 45 Yale L.J. 565.
Under the codes two types of intervention are provided,
one for the recovery of specific real or personal prop-
erty (2 Ohio Gen.Code Ann. (Page, 1926) §11263;
Wyo.Rev.Stat.Ann. (Courtright, 1931) §89-522), and the
other allowing intervention generally when the appli-
cant has an interest in the matter in litigation (1
Colo.Stat.Ann. (1935) Code Civ.Proc. §22; La.Code Pract.
(Dart, 1932) Arts. 389-394; Utah Rev.Stat.Ann. (1933)
§104-3-24). The English intervention practice is based
upon various rules and decisions and falls into the two
categories of absolute right and discretionary right.
For the absolute right see English Rules Under the Ju-
dicature Act (The Annual Practice, 1937) O. 12, r. 24 (ad-
miralty), r. 25 (land), r. 23 (probate); O. 57, r. 12 (execu-
tion); J. A. (1925) §§181, 182, 183(2) (divorce); In re Metro-
politan Amalgamated Estates, Ltd., (1912) 2 Ch. 497 (re-
ceivership); Wilson v. Church, 9 Ch.D. 552 (1878) (rep-
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resentative action). For the discretionary right see O.
16, r. 11 (nonjoinder) and Re Fowler, 142 L.. T. Jo. 94 (Ch.
1916), Vavasseur v. Krupp, 9 Ch.D. 351 (1878) (persons out
of the jurisdiction).

NOTES OF ADVISORY COMMITTEE ON RULES—1946
AMENDMENTS

Note. Subdivision (a). The addition to subdivision (a)(3)
covers the situation where property may be in the ac-
tual custody of some other officer or agency—such as
the Secretary of the Treasury—but the control and dis-
position of the property is lodged in the court wherein
the action is pending.

Subdivision (b). The addition in subdivision (b) per-
mits the intervention of governmental officers or agen-
cies in proper cases and thus avoids exclusionary con-
structions of the rule. For an example of the latter, see
Matter of Bender Body Co. (Ref.Ohio 1941) 47 F.Supp. 224,
aff’d as moot (N.D.Ohio 1942) 47 F.Supp. 224, 234, holding
that the Administrator of the Office of Price Adminis-
tration, then acting under the authority of an Execu-
tive Order of the President, could not intervene in a
bankruptcy proceeding to protest the sale of assets
above ceiling prices. Compare, however, Securities and
Exchange Commission v. United States Realty & Improve-
ment Co. (1940) 310 U.S. 434, where permissive interven-
tion of the Commission to protect the public interest in
an arrangement proceeding under Chapter XI of the
Bankruptcy Act was upheld. See also dissenting opin-
ion in Securities and Exchange Commission v. Long Island
Lighting Co. (C.C.A.2d, 1945) 148 F.(2d) 252, judgment va-
cated as moot and case remanded with direction to dis-
miss complaint (1945) 325 U.S. 833. For discussion see
Commentary, Nature of Permissive Intervention Under
Rule 24b (1940) 3 Fed.Rules Serv. 704; Berger, Interven-
tion by Public Agencies in Private Litigation in the Federal
Courts (1940) 50 Yale L.J. 65.

Regarding the construction of subdivision (b)(2), see
Allen Calculators, Inc. v. National Cash Register Co. (1944)
322 U.S. 137.

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

The amendment substitutes the present statutory
reference.

NOTES OF ADVISORY COMMITTEE ON RULES—1963
AMENDMENT

This amendment conforms to the amendment of Rule
5(a). See the Advisory Committee’s Note to that
amendment.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

In attempting to overcome certain difficulties which
have arisen in the application of present Rule 24(a)(2)
and (3), this amendment draws upon the revision of the
related Rules 19 (joinder of persons needed for just ad-
judication) and 23 (class actions), and the reasoning un-
derlying that revision.

Rule 24(a)(3) as amended in 1948 provided for interven-
tion of right where the applicant established that he
would be adversely affected by the distribution or dis-
position of property involved in an action to which he
had not been made a party. Significantly, some decided
cases virtually disregarded the language of this provi-
sion. Thus Professor Moore states: ‘“The concept of a
fund has been applied so loosely that it is possible for
a court to find a fund in almost any in personam ac-
tion.”” 4 Moore’s Federal Practice, par. 24.09[3], at 55 (2d
ed. 1962), and see, e.g., Formulabs, Inc. v. Hartley Pen Co.,
275 F.2d 52 (9th Cir. 1960). This development was quite
natural, for Rule 24(a)(3) was unduly restricted. If an
absentee would be substantially affected in a practical
sense by the determination made in an action, he
should, as a general rule, be entitled to intervene, and
his right to do so should not depend on whether there
is a fund to be distributed or otherwise disposed of.
Intervention of right is here seen to be a kind of coun-
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terpart to Rule 19(a)(2)(i) on joinder of persons needed
for a just adjudication: where, upon motion of a party
in an action, an absentee should be joined so that he
may protect his interest which as a practical matter
may be substantially impaired by the disposition of the
action, he ought to have a right to intervene in the ac-
tion on his own motion. See Louisell & Hazard, Plead-
ing and Procedure: State and Federal 749-50 (1962).

The general purpose of original Rule 24(a)(2) was to
entitle an absentee, purportedly represented by a
party, to intervene in the action if he could establish
with fair probability that the representation was inad-
equate. Thus, where an action is being prosecuted or
defended by a trustee, a beneficiary of the trust should
have a right to intervene if he can show that the trust-
ee’s representation of his interest probably is inad-
equate; similarly a member of a class should have the
right to intervene in a class action if he can show the
inadequacy of the representation of his interest by the
representative parties before the court.

Original Rule 24(a)(2), however, made it a condition of
intervention that ‘‘the applicant is or may be bound by
a judgment in the action,” and this created difficulties
with intervention in class actions. If the ‘‘bound” lan-
guage was read literally in the sense of res judicata, it
could defeat intervention in some meritorious cases. A
member of a class to whom a judgment in a class action
extended by its terms (see Rule 23(c)(3), as amended)
might be entitled to show in a later action, when the
judgment in the class action was claimed to operate as
res judicata against him, that the ‘‘representative’ in
the class action had not in fact adequately represented
him. If he could make this showing, the class-action
judgment might be held not to bind him. See Hansberry
v. Lee, 311 U.S. 32 (1940). If a class member sought to in-
tervene in the class action proper, while it was still
pending, on grounds of inadequacy of representation, he
could be met with the argument: if the representation
was in fact inadequate, he would not be ‘‘bound’ by the
judgment when it was subsequently asserted against
him as res judicata, hence he was not entitled to inter-
vene; if the representation was in fact adequate, there
was no occasion or ground for intervention. See Sam
Fox Publishing Co. v. United States, 366 U.S. 683 (1961); cf.
Sutphen Estates, Inc. v. United States, 342 U.S. 19 (1951).
This reasoning might be linguistically justified by
original Rule 24(a)(2); but it could lead to poor results.
Compare the discussion in International M. & I. Corp. v.
Von Clemm, 301 F.2d 857 (2d Cir. 1962); Atlantic Refining
Co. v. Standard Oil Co., 304 F.2d 387 (D.C.Cir. 1962). A
class member who claims that his ‘‘representative”
does not adequately represent him, and is able to estab-
lish that proposition with sufficient probability, should
not be put to the risk of having a judgment entered in
the action which by its terms extends to him, and be
obliged to test the validity of the judgment as applied
to his interest by a later collateral attack. Rather he
should, as a general rule, be entitled to intervene in the
action.

The amendment provides that an applicant is entitled
to intervene in an action when his position is com-
parable to that of a person under Rule 19(a)(2)(1), as
amended, unless his interest is already adequately rep-
resented in the action by existing parties. The Rule
19(a)(2)(i) criterion imports practical considerations,
and the deletion of the ‘‘bound’ language similarly
frees the rule from undue preoccupation with strict
considerations of res judicata.

The representation whose adequacy comes into ques-
tion under the amended rule is not confined to formal
representation like that provided by a trustee for his
beneficiary or a representative party in a class action
for a member of the class. A party to an action may
provide practical representation to the absentee seek-
ing intervention although no such formal relationship
exists between them, and the adequacy of this practical
representation will then have to be weighed. See Inter-
national M. & I. Corp. v. Von Clemm, and Atlantic Refin-
ing Co. v. Standard Oil Co., both supra; Wolpe v.
Poretsky, 144 F.2d 505 (D.C.Cir. 1944), cert. denied, 323
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U.S. 777 (1944); cf. Ford Motor Co. v. Bisanz Bros., 249
F.2d 22 (8th Cir. 1957); and generally, Annot., 84
A.L.R.2d 1412 (1961).

An intervention of right under the amended rule may
be subject to appropriate conditions or restrictions re-
sponsive among other things to the requirements of ef-
ficient conduct of the proceedings.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Language is added to bring Rule 24(c) into conformity
with the statute cited, resolving some confusion re-
flected in district court rules. As the text provides,
counsel challenging the constitutionality of legislation
in an action in which the appropriate government is
not a party should call the attention of the court to its
duty to notify the appropriate governmental officers.
The statute imposes the burden of notification on the
court, not the party making the constitutional chal-
lenge, partly in order to protect against any possible
waiver of constitutional rights by parties inattentive
to the need for notice. For this reason, the failure of a
party to call the court’s attention to the matter cannot
be treated as a waiver.

COMMITTEE NOTES ON RULES—2006 AMENDMENT

New Rule 5.1 replaces the final three sentences of
Rule 24(c), implementing the provisions of 28 U.S.C.
§2403. Section 2403 requires notification to the Attor-
ney General of the United States when the constitu-
tionality of an Act of Congress is called in question,
and to the state attorney general when the constitu-
tionality of a state statute is drawn into question.

COMMITTEE NOTES ON RULES—2007 AMENDMENT

The language of Rule 24 has been amended as part of
the general restyling of the Civil Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic only.

The former rule stated that the same procedure is fol-
lowed when a United States statute gives a right to in-
tervene. The statement is deleted because it added
nothing.

Rule 25. Substitution of Parties

(a) DEATH.

(1) Substitution if the Claim Is Not Ezxtin-
guished. If a party dies and the claim is not ex-
tinguished, the court may order substitution
of the proper party. A motion for substitution
may be made by any party or by the dece-
dent’s successor or representative. If the mo-
tion is not made within 90 days after service of
a statement noting the death, the action by or
against the decedent must be dismissed.

(2) Continuation Among the Remaining Parties.
After a party’s death, if the right sought to be
enforced survives only to or against the re-
maining parties, the action does not abate, but
proceeds in favor of or against the remaining
parties. The death should be noted on the
record.

(3) Service. A motion to substitute, together
with a notice of hearing, must be served on the
parties as provided in Rule 5 and on nonparties
as provided in Rule 4. A statement noting
death must be served in the same manner.
Service may be made in any judicial district.

(b) INCOMPETENCY. If a party becomes incom-
petent, the court may, on motion, permit the
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action to be continued by or against the party’s
representative. The motion must be served as
provided in Rule 25(a)(3).

(c) TRANSFER OF INTEREST. If an interest is
transferred, the action may be continued by or
against the original party unless the court, on
motion, orders the transferee to be substituted
in the action or joined with the original party.
The motion must be served as provided in Rule
25(a)(3).

(d) PuBLIC OFFICERS; DEATH OR SEPARATION
FROM OFFICE. An action does not abate when a
public officer who is a party in an official capac-
ity dies, resigns, or otherwise ceases to hold of-
fice while the action is pending. The officer’s
successor is automatically substituted as a
party. Later proceedings should be in the sub-
stituted party’s name, but any misnomer not af-
fecting the parties’ substantial rights must be
disregarded. The court may order substitution
at any time, but the absence of such an order
does not affect the substitution.

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr.
17, 1961, eff. July 19, 1961; Jan. 21, 1963, eff. July
1, 1963; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 2007,
eff. Dec. 1, 2007.)

NOTES OF ADVISORY COMMITTEE ON RULES—1937

Note to Subdivision (a). 1. The first paragraph of this
rule is based upon [former] Equity Rule 45 (Death of
Party—Revivor) and U.S.C., Title 28, [former] §778
(Death of parties; substitution of executor or adminis-
trator). The scire facias procedure provided for in the
statute cited is superseded and the writ is abolished by
Rule 81 (b). Paragraph two states the content of U.S.C.,
Title 28, [former] § 779 (Death of one of several plaintiffs
or defendants). With these two paragraphs compare
generally English Rules Under the Judicature Act (The
Annual Practice, 1937) O. 17, r.r. 1-10.

2. This rule modifies U.S.C., Title 28, [former] §§778
(Death of parties; substitution of executor or adminis-
trator), 779 (Death of one of several plaintiffs or defend-
ants), and 780 (Survival of actions, suits, or proceed-
ings, etc.) insofar as they differ from it.

Note to Subdivisions (b) and (c). These are a combina-
tion and adaptation of N.Y.C.P.A. (1937) §83 and
Calif.Code Civ.Proc. (Deering, 1937) §385; see also 4
Nev.Comp.Laws (Hillyer, 1929) § 8561.

Note to Subdivision (d). With the first and last sen-
tences compare U.S.C., Title 28, [former] §780 (Survival
of actions, suits, or proceedings, etc.). With the second
sentence of this subdivision compare Ex parte La Prade,
289 U.S. 444 (1933).

NOTES OF ADVISORY COMMITTEE ON RULES—1948
AMENDMENT

The Act of February 13, 1925, 43 Stat. 941, U.S.C. Title
28, §780, is repealed and not included in revised Title 28,
for the stated reason that it is ‘‘Superseded by Rules 25
and 81 of the Federal Rules of Civil Procedure.” See Re-
port from the Committee on the Judiciary, House of
Representatives, to Accompany H.R. 3214, House Rept.
308 (80th Cong., 1st Sess.), p. A239. Those officers which
that Act specified but which were not enumerated in
Rule 25(d), namely, officers of ‘‘the Canal Zone, or of a
Territory or an insular possession of the United States,

. . or other governmental agency of such Territory or
insular possession,’” should now be specifically enumer-
ated in the rule and the amendment so provides.

NOTES OF ADVISORY COMMITTEE ON RULES—1961
AMENDMENT

Subdivision (d)(1). Present Rule 25(d) is generally con-
sidered to be unsatisfactory. 4 Moore’s Federal Practice
925.01[7] (24 ed. 1950); Wright, Amendments to the Federal
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