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in the exercise of a sound discretion if made long after 
the death—as can occur if the suggestion of death is 
not made or is delayed—and circumstances have arisen 
rendering it unfair to allow substitution. Cf. Anderson 
v. Yungkau, supra, 329 U.S. at 485, 486, 67 S.Ct. at 430, 
431, 91 L.Ed. 436, where it was noted under the present 
rule that settlement and distribution of the state of a 
deceased defendant might be so far advanced as to war-
rant denial of a motion for substitution even though 
made within the time limit prescribed by that rule. Ac-
cordingly, a party interested in securing substitution 
under the amended rule should not assume that he can 
rest indefinitely awaiting the suggestion of death be-
fore he makes his motion to substitute. 

NOTES OF ADVISORY COMMITTEE ON RULES—1987 
AMENDMENT 

The amendments are technical. No substantive 
change is intended. 

COMMITTEE NOTES ON RULES—2007 AMENDMENT 

The language of Rule 25 has been amended as part of 
the general restyling of the Civil Rules to make them 
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes 
are intended to be stylistic only. 

Former Rule 25(d)(2) is transferred to become Rule 
17(d) because it deals with designation of a public offi-
cer, not substitution. 

Changes Made After Publication and Comment. See Note 
to Rule 1, supra. 

TITLE V. DISCLOSURES AND DISCOVERY 

NOTES OF ADVISORY COMMITTEE ON RULES—1970 
AMENDMENTS TO DISCOVERY RULES 

This statement is intended to serve as a general in-
troduction to the amendments of Rules 26–37, concern-
ing discovery, as well as related amendments of other 
rules. A separate note of customary scope is appended 
to amendments proposed for each rule. This statement 
provides a framework for the consideration of individ-
ual rule changes. 

Changes in the Discovery Rules 

The discovery rules, as adopted in 1938, were a strik-
ing and imaginative departure from tradition. It was 
expected from the outset that they would be important, 
but experience has shown them to play an even larger 
role than was initially foreseen. Although the discov-
ery rules have been amended since 1938, the changes 
were relatively few and narrowly focused, made in 
order to remedy specific defects. The amendments now 
proposed reflect the first comprehensive review of the 
discovery rules undertaken since 1938. These amend-
ments make substantial changes in the discovery rules. 
Those summarized here are among the more important 
changes. 

Scope of Discovery. New provisions are made and exist-
ing provisions changed affecting the scope of discovery: 
(1) The contents of insurance policies are made discov-
erable (Rule 26(b)(2)). (2) A showing of good cause is no 
longer required for discovery of documents and things 
and entry upon land (Rule 34). However, a showing of 
need is required for discovery of ‘‘trial preparation’’ 
materials other than a party’s discovery of his own 
statement and a witness’ discovery of his own state-
ment; and protection is afforded against disclosure in 
such documents of mental impressions, conclusions, 
opinions, or legal theories concerning the litigation. 
(Rule 26(b)(3)). (3) Provision is made for discovery with 
respect to experts retained for trial preparation, and 
particularly those experts who will be called to testify 
at trial (Rule 26(b)(4)). (4) It is provided that interrog-
atories and requests for admission are not objection-
able simply because they relate to matters of opinion 
or contention, subject of course to the supervisory 
power of the court (Rules 33(b), 36(a)). (5) Medical exam-
ination is made available as to certain nonparties. 
(Rule 35(a)). 

Mechanics of Discovery. A variety of changes are made 
in the mechanics of the discovery process, affecting the 
sequence and timing of discovery, the respective obli-
gations of the parties with respect to requests, re-
sponses, and motions for court orders, and the related 
powers of the court to enforce discovery requests and 
to protect against their abusive use. A new provision 
eliminates the automatic grant of priority in discovery 
to one side (Rule 26(d)). Another provides that a party 
is not under a duty to supplement his responses to re-
quests for discovery, except as specified (Rule 26(e)). 

Other changes in the mechanics of discovery are de-
signed to encourage extrajudicial discovery with a min-
imum of court intervention. Among these are the fol-
lowing: (1) The requirement that a plaintiff seek leave 
of court for early discovery requests is eliminated or 
reduced, and motions for a court order under Rule 34 
are made unnecessary. Motions under Rule 35 are con-
tinued. (2) Answers and objections are to be served to-
gether and an enlargement of the time for response is 
provided. (3) The party seeking discovery, rather than 
the objecting party, is made responsible for invoking 
judicial determination of discovery disputes not re-
solved by the parties. (4) Judicial sanctions are tight-
ened with respect to unjustified insistence upon or ob-
jection to discovery. These changes bring Rules 33, 34, 
and 36 substantially into line with the procedure now 
provided for depositions. 

Failure to amend Rule 35 in the same way is based 
upon two considerations. First, the Columbia Survey 
(described below) finds that only about 5 percent of 
medical examinations require court motions, of which 
about half result in court orders. Second and of greater 
importance, the interest of the person to be examined 
in the privacy of his person was recently stressed by 
the Supreme Court in Schlagenhauf v. Holder, 379 U.S. 
104 (1964). The court emphasized the trial judge’s re-
sponsibility to assure that the medical examination 
was justified, particularly as to its scope. 

Rearrangement of Rules. A limited rearrangement of 
the discovery rules has been made, whereby certain 
provisions are transferred from one rule to another. 
The reasons for this rearrangement are discussed below 
in a separate section of this statement, and the details 
are set out in a table at the end of this statement. 

Optional Procedures. In two instances, new optional 
procedures have been made available. A new procedure 
is provided to a party seeking to take the deposition of 
a corporation or other organization (Rule 30(b)(6)). A 
party on whom interrogatories have been served re-
questing information derivable from his business 
records may under specified circumstances produce the 
records rather than give answers (Rule 33(c)). 

Other Changes. This summary of changes is by no 
means exhaustive. Various changes have been made in 
order to improve, tighten, or clarify particular provi-
sions, to resolve conflicts in the case law, and to im-
prove language. All changes, whether mentioned here 
or not, are discussed in the appropriate note for each 
rule. 

A Field Survey of Discovery Practice 

Despite widespread acceptance of discovery as an es-
sential part of litigation, disputes have inevitably aris-
en concerning the values claimed for discovery and 
abuses alleged to exist. Many disputes about discovery 
relate to particular rule provisions or court decisions 
and can be studied in traditional fashion with a view to 
specific amendment. Since discovery is in large meas-
ure extra-judicial, however, even these disputes may be 
enlightened by a study of discovery ‘‘in the field.’’ And 
some of the larger questions concerning discovery can 
be pursued only by a study of its operation at the law 
office level and in unreported cases. 

The Committee, therefore, invited the Project for Ef-
fective Justice of Columbia Law School to conduct a 
field survey of discovery. Funds were obtained from the 
Ford Foundation and the Walter E. Meyer Research In-
stitute of Law, Inc. The survey was carried on under 
the direction of Prof. Maurice Rosenberg of Columbia 



Page 173 TITLE 28, APPENDIX—RULES OF CIVIL PROCEDURE Rule 26 

Law School. The Project for Effective Justice has sub-
mitted a report to the Committee entitled ‘‘Field Sur-
vey of Federal Pretrial Discovery’’ (hereafter referred 
to as the Columbia Survey). The Committee is deeply 
grateful for the benefit of this extensive undertaking 
and is most appreciative of the cooperation of the 
Project and the funding organizations. The Committee 
is particularly grateful to Professor Rosenberg who not 
only directed the survey but has given much time in 
order to assist the Committee in assessing the results. 

The Columbia Survey concludes, in general, that 
there is no empirical evidence to warrant a fundamen-
tal change in the philosophy of the discovery rules. No 
widespread or profound failings are disclosed in the 
scope or availability of discovery. The costs of discov-
ery do not appear to be oppressive, as a general matter, 
either in relation to ability to pay or to the stakes of 
the litigation. Discovery frequently provides evidence 
that would not otherwise be available to the parties 
and thereby makes for a fairer trial or settlement. On 
the other hand, no positive evidence is found that dis-
covery promotes settlement. 

More specific findings of the Columbia Survey are de-
scribed in other Committee notes, in relation to par-
ticular rule provisions and amendments. Those inter-
ested in more detailed information may obtain it from 
the Project for Effective Justice. 

Rearrangement of the Discovery Rules 

The present discovery rules are structured entirely in 
terms of individual discovery devices, except for Rule 
27 which deals with perpetuation of testimony, and 
Rule 37 which provides sanctions to enforce discovery. 
Thus, Rules 26 and 28 to 32 are in terms addressed only 
to the taking of a deposition of a party or third person. 
Rules 33 to 36 then deal in succession with four addi-
tional discovery devices: Written interrogatories to 
parties, production for inspection of documents and 
things, physical or mental examination and requests 
for admission. 

Under the rules as promulgated in 1938, therefore, 
each of the discovery devices was separate and self-con-
tained. A defect of this arrangement is that there is no 
natural location in the discovery rules for provisions 
generally applicable to all discovery or to several dis-
covery devices. From 1938 until the present, a few 
amendments have applied a discovery provision to sev-
eral rules. For example, in 1948, the scope of deposition 
discovery in Rule 26(b) and the provision for protective 
orders in Rule 30(b) were incorporated by reference in 
Rules 33 and 34. The arrangement was adequate so long 
as there were few provisions governing discovery gener-
ally and these provisions were relatively simple. 

As will be seen, however, a series of amendments are 
now proposed which govern most or all of the discovery 
devices. Proposals of a similar nature will probably be 
made in the future. Under these circumstances, it is 
very desirable, even necessary, that the discovery rules 
contain one rule addressing itself to discovery gener-
ally. 

Rule 26 is obviously the most appropriate rule for 
this purpose. One of its subdivisions, Rule 26(b), in 
terms governs only scope of deposition discovery, but it 
has been expressly incorporated by reference in Rules 
33 and 34 and is treated by courts as setting a general 
standard. By means of a transfer to Rule 26 of the pro-
visions for protective orders now contained in Rule 
30(b), and a transfer from Rule 26 of provisions ad-
dressed exclusively to depositions, Rule 26 is converted 
into a rule concerned with discovery generally. It be-
comes a convenient vehicle for the inclusion of new 
provisions dealing with the scope, timing, and regula-
tion of discovery. Few additional transfers are needed. 
See table showing rearrangement of rules, set out 
below. 

There are, to be sure, disadvantages in transferring 
any provision from one rule to another. Familiarity 
with the present pattern, reinforced by the references 
made by prior court decisions and the various second-
ary writings about the rules, is not lightly to be sac-

rificed. Revision of treatises and other references 
works is burdensome and costly. Moreover, many 
States have adopted the existing pattern as a model for 
their rules. 

On the other hand, the amendments now proposed 
will in any event require revision of texts and reference 
works as well as reconsideration by States following 
the Federal model. If these amendments are to be in-
corporated in an understandable way, a rule with gen-
eral discovery provisions is needed. As will be seen, the 
proposed rearrangement produces a more coherent and 
intelligible pattern for the discovery rules taken as a 
whole. The difficulties described are those encountered 
whenever statutes are reexamined and revised. Failure 
to rearrange the discovery rules now would freeze the 
present scheme, making future change even more dif-
ficult. 

Table Showing Rearrangement of Rules 

Existing Rule No. New Rule No. 

26(a) ................................................. 30(a), 31(a) 
26(c) ................................................. 30(c) 
26(d) ................................................. 32(a) 
26(e) ................................................. 32(b) 
26(f) .................................................. 32(c) 
30(a) ................................................. 30(b) 
30(b) ................................................. 26(c) 
32 ..................................................... 32(d) 

Rule 26. Duty to Disclose; General Provisions 
Governing Discovery 

(a) REQUIRED DISCLOSURES. 
(1) Initial Disclosure. 

(A) In General. Except as exempted by Rule 
26(a)(1)(B) or as otherwise stipulated or or-
dered by the court, a party must, without 
awaiting a discovery request, provide to the 
other parties: 

(i) the name and, if known, the address 
and telephone number of each individual 
likely to have discoverable information— 
along with the subjects of that informa-
tion—that the disclosing party may use to 
support its claims or defenses, unless the 
use would be solely for impeachment; 

(ii) a copy—or a description by category 
and location—of all documents, electroni-
cally stored information, and tangible 
things that the disclosing party has in its 
possession, custody, or control and may 
use to support its claims or defenses, un-
less the use would be solely for impeach-
ment; 

(iii) a computation of each category of 
damages claimed by the disclosing party— 
who must also make available for inspec-
tion and copying as under Rule 34 the doc-
uments or other evidentiary material, un-
less privileged or protected from disclo-
sure, on which each computation is based, 
including materials bearing on the nature 
and extent of injuries suffered; and 

(iv) for inspection and copying as under 
Rule 34, any insurance agreement under 
which an insurance business may be liable 
to satisfy all or part of a possible judg-
ment in the action or to indemnify or re-
imburse for payments made to satisfy the 
judgment. 

(B) Proceedings Exempt from Initial Disclo-
sure. The following proceedings are exempt 
from initial disclosure: 

(i) an action for review on an adminis-
trative record; 
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